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Court of Appeals of the District of Columbia. 


No. 2862. 

Edward F. Gerber et al. 
vs. 

T. Oliver Probey. 


a Supreme Court of the District of Columbia. 

At Law. No. 56061. 

Edward F. Gerber and Cora L. Gerber, Trading as Edw. F. Gerber 

Company, Plaintiffs, 
vs. 

T. Oliver Probey, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

1 Amended Declaration. 

Filed December 11, 1914. 

In the Supreme Court of the District of Columbia, 

At Law. No. 56061. 

Edward F. Gerber and Cora L. Gerber, Trading as Edw. F. Gerber 

Company, Plaintiffs, 
vs. 

T. Oliver Probey, Defendants. 

The plaintiffs, by leave of Court first had and obtained, file this 
their amended declaration. 

™ J The J >1 ^ n i ffs ’ Fdward F - Gerb e r and Cora L. Gerber, trading as 
Edw. if. Gerber Company, sue the defendant T. Oliver Probev for 
1—2862a 
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EDWARD F. GERBER ET AL. VS. T. OLIVER PROBEY. 


unjustly and wrongfully detaining said plaintiff’s goods and chattels, 
to-wit: * 

Seventeen (17) automobiles manufactured by the Michigan Buggy 
Company of Kalamazoo, Michigan and known as “Michigan Care , 
all being of the 1913 model, and being more particularly described 
as follows: 


No. 

Model. 

Color. 

Car No. 

Motor No. 

1 

R 

All Gray 

4525 

16-274 

1 

R 

All Brown 

4508 

16-264 

1 

R 

Black 

4813 

477-739 

1 

R 

Gray 

5114 

477-1328 

1 

R 

Brown 

5144 

477-1472 

1 

R 

Gray 

5181 

477-2633 

1 

R 

Gray 

5192 

477-2610 

1 

R 

Green 

5400 

16-642 

1 

R 

Green 

5396 

477-3522 

1 

R 

Green 

5421 

16-672 

1 

R 

Black 

5341 

477-3380 

1 

R 

Black 

5389 

477-3519 

1 

R 

Black 

5373 

477-3567 

1 

R 

Black 

5359 

477-3659 

1 

S 

Black 

7297 

477-3468 

1 

S 

Brown 

7290 

477-3626 

1 

L 

Black 

7371 

3089 


2 Which said goods and chattels are of the value of Seventeen 
thousand dollars ($17,000). 

Plaintiffs claim the same may be taken from the defendant and 
delivered to them, said plaintiffs, trading as aforesaid, or if they are 
eloigned that they, the said plaintiffs, trading as aforesaid, may have 
judgment of their said value and all mesne profit and damages which 
thev estimate at $24,970, besides costs. 

DOUGLAS, RUFFIN & OBEAR, 

Attorneys for Plaintiff. 

******* 

District of Columbia, ss : 

Edward F. Gerber on oath deposes and says that he is the same 
Edward F. Gerber named in the caption above as one of the parties 
plaintiff; that he is entitled to recover possession of the chattels de¬ 
scribed in the amended declaration in this case hereto annexed; that 
the defendant unjustly and wrongfully detains the same; that the 
said chattels were not subject to such detention and were not taken 
upon any writ of replevin between the parties. 

EDWARD F. GERBER. 

Subscribed and sworn to before me this 11th day of December 
1914. 

J. R. YOUNG, Clerk, 

' By FRED C. O’CONNELL, 

A ss’t Clerk . 
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3 Plea to Declaration. 

Filed August 29, 1913. 

* * * * * * * 

The defendant, for plea to the declaration filed in the above en¬ 
titled cause, says that he is not guiltv in form and manner as therein 
alleged. 

WILTON J. LAMBERT, 

C. F. DIGGS, 

GEORGE B. FRASER, 

Attorneys for Defendant. 


Joinder of Issue. 

Filed September 2, 1913. 

******* 

The plaintiffs join issue on the defendant’s first plea. 

DOUGLAS, BAKER, RUFFIN & OBEAR. 


4 Undertaking in Replevin. 

Filed August 6. 1913. 

******* 

Whereas, the plaintiffs are about to sue out a writ of replevin 
against the defendant in this action; therefore, 

The said plaintiff, and The Title Guaranty <fe Surety Company 
of Scranton, Pennsylvania, surety, appear, and, submitting to the 
jurisdiction of the Supreme Court of the District of Columbia, 
hereby undertake for themselves, and each of them, their and each 
of their heirs, executors, and administrators, successors, or assigns 
to abide by and perform the judgment of said court in the premises, 
which judgment may be rendered against all the parties whose 
names are hereto subscribed. 

Signed this 6 day of August, A. D. 1913. 

EDWARD F. GERBER CO., [seal.1 
By EDWARD F. GERBER. 

THE TITLE GUARANTY & SURETY 
COMPANY, 

[seal.] By JAMES E. COLLIFLOWER, 

Attorney in Fact. 

Approved: August 6, 1913. 

J. R. YOUNG, Clerk, 

By ALF. G. BUHRMAN, 

Assistant Clerk. 
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5 Marshal's Return to Writ of Replevin . 

Replevied as per schedule filed herewith August 13, 1913. Served 
copies of declaration, & summons on defendant Aug. 7, 1913. 
Turned property over to plaintiff. See his receipt on back of writ. 
August 16, i913. 

AULICK PALMER, Marshal. 

C. R. S. 

(Receipt above referred to:) 

Aug. 16, 1913. 

Received of Aulick Palmer, United States Marshal, the within 
scheduled automobiles except #7313. 

JAMES E. COLLIFLOWER. 

Memorandum. 

December 11, 1914.—Verdict for Defendant for $6,800.00. 

Motion for Nev> Trial . 

Filed December 16, 1914. 

******* 

Now come the plaintiffs by their counsel Douglas, Ruffin Obear 
and move the Court to grant a new trial in the above entitled cause 
and for reason therefor show to the Court:— 

6 1. That the verdict is contrary to the evidence. 

2. That the verdict is contrary to the weight of the evi¬ 
dence. 

3. That the verdict is contrary to the law as given to the jury. 

4. That the Court erred in instructing the jury. 

5. That the Court erred in admitting evidence contrary to law. 

6. That the Court erred in refusing to admit evidence contrary to 
law. 

7. That the Court erred in refusing to grant the prayers of the 
plaintiffs. 

DOUGLAS, RUFFIN & OBEAR, 

Attorneys for Plaintiffs. 

To Messrs. Wilton .T. Lambert, Charles F. Diggs, and George B. 
Fraser, Attorneys for Defendant: 

Take notice that the above motion will be called to the attention 
of Mr. Justice Stafford in Circuit Court No. 2 on Saturday, the 19th 
day of December, 1914. at 9:30 o’clock A. M., or as soon thereafter 
as counsel may be heard. 

DOUGLAS, RUFFIN & OBEAR, 

Attorneys for Plaintiffs. 

Service acknowledged this — day of December, 1914. 


Attorneys for Defendant. 
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Memorandum. 
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December 19, 1914.—Motion for new trial submitted. 


Order for Entering Judgment. 


Filed December 21, 1914. 

* * * 


The Clerk of said Court will please enter the judgment in the 

above entitled cause to the use of Charles F. Diggs and Wilton J 
Lambert. 

T. OLIVER PROBEY, 

Defendant. 


Supreme Court of the District of Columbia. 

Saturday, January 9th, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice, presiding. 

***** * * 

Upon consideration of the motion for a new trial filed herein on 
behalf of the plaintiffs by their attorneys of record, it is ordered 
that said motion be, and the same is hereby overruled and that judg¬ 
ment on verdict be entered. Wherefore it is considered that 
o the plaintiffs take nothing by this action; that the property 
replevied herein be returned to the defendant, or on failure 
that the defendant recover of the plaintiffs and The Title Guaranty 
and Surety Company, of Scranton, Pa., their suretv; the sum of Six 
Thousand Eight Hundred Dollars ($6,800.00) 'for his damages 
sustained as hereto assessed; with interest from this date; together 
with costs of suit to be taxed by the clerk and have execution thereof. 

From the foregoing judgment the plaintiffs by their attorney of 
record Mr. Ruffin, in open Court, note an appeal to the Court of 
Appeals, whereupon, the penalty of a bond to operate as a super¬ 
sedeas, is hereby fixed in the sum of Seven Thousand Five Hundred 
Dollars. 


Order. 

Filed January 30, 1915. 

******* 

The Clerk of said Court will please enter an appeal to the Court 
of Appeals in behalf of the Title Guaranty & Surety Company from 
the judgment rendered herein and issue citation to the appellee. 

WALTER B. GUY, 

Attorney for the Title Guaranty & 

Surety Company. 




6 


EDWARD F. QERBER ET AJL. VS. T. OLIVER PROBEY. 


9 Filed Feb. 2, 1915. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

At Law. No. 56061. 

Edward F. Gerber and Cora L. Gerber, Trading as Edw. F. 

Gerber Company, 
vs. 

T. Oliver Probey. 

The President of the United States to T. Oliver Probey, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, under and as directed bv the Rules of said Court, pursuant 
to an Appeal entered in the Supreme Court of the District of Co¬ 
lumbia, on the 30" day of January, 1915, wherein The Title Guar¬ 
anty & Surety Company of Scranton, Pa., is Appellant, and you are 
Appellee, to show cause, if any there be, why the Judgment rendered 
against the said Appellant, should not be corrected, and why speedy 
justice should not be done to the parties in that behalf. 

Witness the Honorable Edward F. Bingham. Chief Justice of the 
Supreme Court of the District of Columbia, this 30" day of January 

in the vear of our Lord one thousand nine hundred and fifteen. 

%/ 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk, 

By ALF. G. BUHRMAN, 

Ass’t CVk. 

Service of the above Citation accepted this — day of-, 1915. 


Attorney for Appell-ee. 

[Endorsed:] 12. No. 56061. 37589. Law. Gerber vs. Probey. 
Citation. Issued Jan’y 30, 1915. Served copy of the within Cita¬ 
tion on T. Oliver Probev personally Feb. 1, 1915. Filed Feb. 2, 
1915. J. R. Young, Clerk. Maurice Splain, Marshal. C. R. S. 
-, Attorney for Appellant. 

10 Memoranda. 

February 2, 1915.—$50 deposited by Plaintiff in lieu of bond on 
appeal. 

Supersedeas bond of Surety Company approved and filed. 
February 19, 1915.—Time to submit Bill of Exceptions extended 
to and including March 19, 1915, and to file record extended to and 
including April 22, 1915. 

March 2, 1915.—Time to submit Bill of Exceptions extended to 


i 
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,? nd April 12, 1915, and to file record extended to and 

including May 17, 1915. 

, n J lar< ‘i *.?> 19 ! 5 'T T i r e 1 ^, submit Bil1 of Exceptions extended to 

r.l£' g “tef 2TA.!: 5> ™” d 

April 20, 1915.—Bill of Exceptions submitted. 

Julyl5 2 1915 915 *~~ Time 10 file record extended to and including 

Supreme Court of the District of Columbia. 

Tuesday, July 13th, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice presiding. 


Come now the parties hereto by their respective attorneys of rec- 

11 °I- d A^ nd thereu P° 1 n the Bil1 of Exceptions taken at the trial 
11 of this cause and heretofore submitted, is signed by the court 
and ordered of record nunc pro tunc. 

th J!w he ri Up *? n "?° tl0n of plaintiff’s attorney and with consent of 
the defendant s attorneys, the time within which to file a transcript 
of the record of this cause in the Court of Appeals, is hereby extended 
to and including the 9th day of August, 1915 Y eXtended 

Statement of Court. 

Filed July 16, 1915. 


On the 17th day of March, A. D. 1915, Title Guaranty and Surety 
Company applied to the Court for an extension of time" for the sub¬ 
mitting of a bill of exceptions from March 19, 1915, to April 20 
lttlo, and the filing of the transcript of record from April 22, 1915 
to May 25, 1915, in the above entitled cause. Counsel for the de- 
fendant objected to the granting of the motion upon the ground 
that the original time for submitting the said bill of exceptions and 
filing the transcript of record had expired and the said surety com- 
pany was not included in the extensions heretofore granted bv order 
of February 18^ 1915 which is as follows: “Upon consideration of 
the motion of Counsel for the plaintiffs in this cause, and for cause 
shown it is ordered that the time for submitting the bill of excen- 

be f a ,*? d is berebv ' extended to and including 

the 19th day of March 1915, and the time for filing a transcript of 
the record in this cause in the Court of Appeals is hereby 
12 2“ t0 and . including the 22nd day of April, 1915” 

This objection being overruled by the Court and the extension 
granted as prayed, an exception was noted. This statement is filed 
over the objection of the counsel for the Guaranty Company 

WENDELL P. STAFFORD, Justice. 
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Memorandum. 

July 29th, 1915.—Time to file record extended to and including 
August 20, 1915. 


Designation of Record ; 

* Filed Aug. 4, 1915. 

♦ * * * * * * 

The Clerk will please include in the record on appeal to the Court 
of Appeals the following: 

Amended Declaration, F'iled Dec. 11, 1914. 

Plea, filed Aug. 29, 1913. 

Joinder of Issue, filed Sept. 2, 1913. 

Undertaking in replevin, with surety, filed Aug. 6„ 1913. 

Memorandum of Marshal/’s return of writ of replevin. 

Memorandum of verdict. 

Motion for new trial, filed Dec. 16, and submitted Dec. 19 
1914. 

13 Order of defendant to enter judgment to the use of Charles 

F. Diggs and Wilton J. Lambert, Dec.. 21, 1914. 

Judgment overruling motion for new trial and judgment on ver¬ 
dict against plaintiffs and Title Guaranty and Surety Company, and 
appeal noted by plaintiffs, with appeal bond fixed at $100 for costs, 
or $50 cash, and supersedeas at $7,500, January 9, 1915. 

Memorandum of appeal by Title Guaranty and Surety Company, 
and supersedeas bond fixed at $7,500, January 30, 1915. 

Memorandum of Deposit of $50 by plaintiffs for costs on appeal, 
February 2, 1915. 

Memorandum of supersedeas bond filed by Title Guaranty and 
Surety Company, February 2, 1915. 

Memorandum of time for submitting bill of exceptions extended 
from time to time to April 20, 1915, and for filing transcript of rec¬ 
ord to August 9, 1915. 

Memorandum of submission of bill of exceptions on behalf of 
plaintiffs and Title Guaranty and Surety Company, April 20, 1915. 

Memorandum of bill of exceptions of plaintiffs and Title Guar¬ 
anty and Surety Company settled, signed and sealed, and ordered 
made part of record, July 13* 1915. 

Bill of Exceptions. 

Statement of Court (as requested by defendant) and exception 
of defendant as to surety. 

Assignment of Errors. 

This Designation. 

DOUGLAS, RUFFIN & OBEAR, 

Attorneys for Plaintiffs. 
WALTER B. GUY, 

Atf y for Title Guaranty <Sc Surety Co . 
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Service of a copy of the foregoing designation acknowledged this 
29th day of July, 1915. * 

CHARLES’ F. DIGGS, 
Attorneys for Defendant . 
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Assignment of Errors. 

Filed Aug. 10, 1915. 

♦ * * 


The trial court erred as follows: 

I. In excluding testimony offered by the plaintiffs as to the name 
in which witness Gerber found the account on the books of Michigan 
Buggy Company which contained charges for cars involved in this 
suit shipped to defendant and credits. 

II. In excluding testimony offered by the plaintiffs as to the ar¬ 
rangement pursuant to which Pennsylvania Sales Corporation, 
through Michigan Motor Branch, took up with defendant the matter 
of the possession or handling of 1912 model cars. 

III. In excluding the paper offered in evidence by the plaintiffs 
marked “For identification No. 13.” 

IV. In admitting in evidence the statement from the catalogue 
of Michigan Buggy Company as to the relationship of said Company 
with Michigan Motor Car Company. 

V. In excluding testimony offered by the plaintiffs as to each of 
certain items of expense incurred by plaintiffs in locating and secur¬ 
ing possession of the cars replevied. 

15 VI. In admitting in evidence a letter dated August 28, 
1912, addressed to Probey Carriage Company and signed 

C. E. Johnston, Ass’t Sec’y, marked “Defendant’s Exhibit No. 4.” 

VII. In excluding the record of Equity case No. 32828 in this 
court, offered in evidence by the plaintiffs. 

VIII. In admitting the testimony of witness Max Robinson as to 
the reputation of Edward F. Gerber. 

IX. In admitting the testimony of defendant’s counsel as to the 
advice he gave defendant on being informed by defendant that 
plaintiffs intended to replevy the cars involved in this suit which 
defendant had in possession. 

X. In excluding testimony offered by the plaintiffs as to when 
plaintiff Edward F. Gerber and Pennsylvania Sales Corporation 
bought the last Michigan Buggy Company notes outright. 

XI. In refusing to grant prayer No. 1 offered in behalf of the 
plaintiffs. 

XII. In refusing to grant prayer No. 2 offered in behalf of the 
plaintiffs. 

XIII. In refusing to grant prayer No. 3 offered in behalf of the 
plaintiffs. 

16 XIV. In refusing to grant prayer No. 4, offered in behalf 
of the plaintiffs. 

XV. In refusing to grant prayer No. 5 offered in behalf of the 
plaintiffs. 

2—2862a 
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XVI. In refusing to grant prayer No. 6 offered in behalf of the 
plaintiffs. 

XVII. In refusing to grant prayer No. 7 offered in behalf of the 
plaintiffs. 

XVIII. In refusing to grant prayer No. 8 offered in behalf of 
the plaintiffs. 

XIX. In refusing to grant prayer No. 9 offered in behalf of the 
plaintiffs. 

XX. In refusing to grant prayer No. 10 offered in behalf of the 
plaintiffs. 

XXI. In refusing to grant prayer No. 11 offered in behalf of the 
plaintiffs. 

XXII. In instructing the jury, in effect, that the right of the 
plaintiffs to recover was based entirely on the new arrangement made 
with the consent of defendant,'and defendant's agreement to turn 

over the cars sued for to plaintiffs whenever asked for them. 

17 XXIII. In instructing the jury, in effect, that the plain¬ 
tiffs would not have the right to take the cars in replevin 

without first returning notes and making an adjustment with de¬ 
fendant. 

XXIV. In instructing the jury that the damages they could find 
for the plaintiffs were limited to their expenses for certain items for 
taxicab hire, advertising, and offering and paying rewards for de¬ 
tective services. 

XXV. In refusing to grant the motion for new trial. 

XXVI. In ordering judgment entered upon verdict. 

XXVII. In ordering judgment on verdict in the sum of $6,800 
when there was no evidence to support such a verdict. 

DOUGLAS, RUFFIN <fc OBEAR, 

Attorneys for Plaintiffs. 

18 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
17, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 56061 at Law, wherein 
Edward F. Gerber et al. &c. are Plaintiffs and T. Oliver Probey is 
Defendant, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 16th day of August, 1915. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk, 

By ALF. G. BUHRMAN, 

Assistant Clerk . 
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Law. No. 56061. 

Gerber 

v. 

Probey. 


Bill of Exceptions. 

i S ,\‘- b u' tte D Dougl , as Ruffin & 0ber in behalf of plaintiffs, and • 
by \Y alter B. Guy, on behalf of The Title Guaranty & Surety Com- 
P an y- 


20 In the Supreme Court of the District of Columbia. 

At Law. No. 56061. 

Edward F. Gerber and Cora L. Gerber, Trading as Edw. F. Gerber 

Company, Plaintiffs, 
vs. 

T. Oliver Probey, Defendant. 

Bill of Exceptions. 

Be it remembered That on the 7th day of December, 1914, before 

^P°^ rable We * de11 P.. Stafford, a Justice of the Supreme Court 
ot the District of Columbia, and a jury regularly empaneled, the 
above entitled cause came on to be heard on the issues regularly 
joined between plaintiffs and defendant therein, Messrs. George E 
Reynolds, Louis Caplan and Thomas Ruffin appearing on be¬ 
half of the plaintiffs, and Messrs. Wilton J. Lambert, Charles F. 
Diggs and Rudolph Yeatman, appearing on behalf of the defendant. 

Whereupon Edward F. Gerber, one of the plaintiffs, to maintain 
the issues on the part of the plaintiffs, testified substantially as fol¬ 
That he is now in the automobile manufacturing business at 
Detroit, Michigan, and prior to November 25, 1913, was selling the 
products of the Michigan Buggy Company under contract; that in 
the years 1912 and 1913 the selling of said products was done by 
Pennsylvania Sales Corporation, a company incorporated under the 
laws of Pennsylvania; that the automobile department of Pennsyl¬ 
vania Sales Corporation was conducted under the name of Michigan 
Motor Branch, which was merely a trade name under which Penn- 
sylvania Sales Corporation conducted its automobile depart- 
21 ment, to distinguish that department from the vehicle and 
blanket departments of the Sales Corporation; that the Dis¬ 
trict of Columbia was included in the territory granted to the Penn¬ 
sylvania Sales Corporation for the selling of Michigan cars under the 
Pennsylvania Sales Corporation’s contract with Michigan Buggy 
Company; that the defendant T. 0. Probey sold Michigan automo- 
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biles in the District of Columbia under contract made with Michigan 
Buggy Company with the acquiescence and knowledge of the Penn¬ 
sylvania Sales Corporation; that Michigan Buggy Company was a 
Michigan Corporation. 

Thereupon plaintiff’s exhibit No. 1, being the original contract 
dated August 28, 1912, between the defendant Probey and Michigan 
Buggy Company, covering 1913 model cars, was introduced in evi¬ 
dence, the material parts of this contract being as follows as taken 
from the printed part of the contract: 

Memorandum of Agreement Made in duplicate this 28th day of 
August, 1912, by and between the Michigan Motor Car Company • 
(Michigan Buggy Company, Owners), of Kalamazoo, Michigan, 
hereinafter called the manufacturer, and T. 0. Probey, of Washing¬ 
ton, D. C., hereinafter called the dealer. * * * 

1. The Manufacturer agrees to sell to the Dealer f. o. b. cars at 
Kalamazoo, Michigan, sight draft against bill of lading, with ex¬ 
change, unless paid for in advance hv certified cheque or currency, 
automobiles described in the Manufacturer’s catalogues, for distribu¬ 
tion within the following described territory: 

District of Columbia. 

In Maryland, Prince George and Montgomery Counties. 

In Virginia, Alexandria and Fairfax Counties. * * * 

5. Each automobile shall be sold by the Manufacturer to the Dealer 
at a discount of 20% from the list catalogue price of its different 
models—R, S, L and O cars. * * * 

13. The Dealer agrees to deposit with the manufacturer the sum 

of- Dollars as a guarantee for the satisfactory performance of 

this agreement. Said amount being better described as a deposit of 

- Dollars on each car for which this contract calls, and - 

Dollars to apply on each car as shipped. See Supplemental Sheets 
attached and made a part of this contract. * * * 

15. It is hereby expressly agreed that in case the Dealer shall 
neglect or refuse to accept or to pay for any car or cars which the 
Dealer has theretofore specified, then and in that case all deposits 
theretofore made by the Dealer shall belong to and be the property of 
the Manufacturer as liquidated damages for the breach of this con¬ 
tract. * * * 

22 19. It is understood that the place of performance of the 

agreement for both Manufacturer and Dealer is the City of 
Kalamazoo, in the State of Michigan, and that this agreement is a 
Michigan contract. * * * 

21. Subject to the conditions hereinbefore and hereinafter stated, 
the Dealer hereby agrees to buy and the Manufacturer hereby agrees 
to sell to the Dealer f. o. b. Kalamazoo, Michigan, 125 new Michigan 
Motor 1913 Cars, to be delivered by the Manufacturer as hereinafter 
provided. * * * 

26. It is stipulated and agreed between the Dealer and Manufac¬ 
turer that the title to the property mentioned herein or in any subse¬ 
quent order shall not pass to the Dealer but shall remain in the Mich¬ 
igan Motor Car Company until the purchase price of the same and 
all notes and acceptances given for the same shall be paid in cash. 
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27. It is further stipulated and agreed that if the Manufacturer 
shall, at the request of the Dealer, ship or deliver any of the property 
purchased as above to any firm, company, or person, the title thereto 
shall remain in the Michigan Motor Car Company until same is fully 
paid for in cash, and such delivery shall not be deemed as a waiver 
of that right, and the Dealer shall and will take from and make 
with such firm, company, or person to whom such property may be 
shipped, a stipulation and agreement for the use and benefit of the 
Michigan Motor Car Company that the title to the said property shall 
remain in the Michigan Motor Car Company, as aforesaid. * * * 

31. It is mutually understood that this contract shall be terminated 
by limitation on August first, Nineteen Hundred and Thirteen. It 
is further understood that this contract supersedes all previous agree¬ 
ments between the contracting parties. 

32. It is further stipulated and agreed that no claim shall be made 

against the Manufacturer by the Dealer for freight paid, storage 
service, or anything else connected with, done or performed in or 
about said property. After acceptance of this order the Manufac¬ 
turer agrees to ship all goods ordered that it may be able to supply, 
but it is not to be held liable for damages on orders not filled. It is 
further understood and agreed that this paper, writing and printing 
constitutes the entire agreement and understanding between the par¬ 
ties hereto, and it is expressly stipulated and agreed that it may not 
be varied, modified, or changed by any verbal understanding or agree¬ 
ment, or in any way except by writing between the parties hereto, 
or endorsed hereon, and no agent or salesman has any right or author¬ 
ity to change or alter this agreement in any particular except by the 
written authority of the Manufacturer. * * * 

Tn Witness Whereof, we have hereunto set our hands this 28th day 
of August, Nineteen Hundred and Twelve. 

MICHIGAN MOTOR CAR COMPANY, 

The Manufacturer, Michigan Buggy Co., Owners, 

By V. L. PALMER, Secretary. 

T. 0. PROBEY, the Dealer, 

By-. 

(The following clauses are taken from the supplemental 
23 typewritten part of Exhibit No. 1:) 

Kalamazoo, Michigan, August 28th, 1912. 

This Supplemental Memorandum of Agreement, made and entered 
into this twenty-eighth day of August, 1912, by and between the 
Michigan Motor Car Co. (Owned by the Owners of the Michigan 
Buggy Co.), Kalamazoo, Michigan—party of the first part—and 
T. O. Probey of Washington, D. C., party of the second part, wit¬ 
nessed : 

That whereas, on even date herewith the parties hereto have en¬ 
tered into a certain memorandum of agreement termed “Sales Con¬ 
tract.” 

And whereas, it is necessary in order to more fully and clearly set 
forth and specify the duties of the respective parties hereto as well 
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as to more clearly and more in detail specify their rights and liabili¬ 
ties in respect to and in addition to the matters and things set forth 
an agreed to m said sales contract, and for the purposes aforesaid 
and in consideration thereof, it is mutually agreed and understood by 
ana between the parties hereto as follows i 

1. It is understood and agreed that this supplemental memoran¬ 
dum of agreement shall be construed in connection with the afore¬ 
said sales contract which is hereto attached, and to which reference is 
hereby specifically made, provided, however, if anv provisions herein 
shall conflict with any of the provisions of said sales contract, the pro- 
visions of this supplemental agreement shall prevail. * * * 

3. It is understood that this is a sales contract, not a purchase con- 

tract, and that T O. Probey is not agreeing to purchase any goods 

to be shipped under this contract, but is to distribute them and sell 

them at wholesale and retail in the territory and time herewith 
allotted. 

4. T. O. Probey has today delivered to the Michigan Motor Car 
U>., pursuant to this allotment, orders and approximate monthly 
shipping instructions for different models herein allotted, said ship¬ 
ments to be made in the months specified, the party of the second 
part agreeing to receive or sell direct to others, display, demonstrate, 
store in first class order and maintain as new automobiles such a« are 
shipped to him, pay freights and insure in full in the name of Mich- 
igan . lotor Car Co. and for its use and benefit, to pay the expenses of 
his sales salary and expenses of its salesmen and demonstrators a 
reasonable stock of automobiles to be carried bv T. O. Probev during 
the active delivering months under this contract, so that quick and 
prompt deliveries may be made to sub-agents and retail sales, and lie 
agrees to use every effort within his power to promote the sale of the 

0. Automobiles shipped by party of the first part to party of the 
second part under this sales contract, it is agreed and understood shall 
be the sole property of party of the first part, party of the second part 
hereby recognizing full right, title and interest of party of the first 
part thereto, and only assuming the sales obligations and expense obli- 
gations as herein contracted thereon, and it is agreed and understood 
that party of the second part is to remit in cash to first partv from 
day to day and from time to time as each automobile is sold and 

delivered its full invoice value together with all parts and 
^4 extras at the net contract price herein agreed upon, and as 

may be shown by memorandum invoice mailed at the original 
time of shipment. & 

V j n J l i eU i >f the unusual, y lih eral sales features of this contract 
extended by first party to second party, the second party does hereby 
and shall at the time of placing orders for shipments of automobiles 
give to party of the first part its promissory notes for the amount 
of each automobile, net. said notes due in four months from the 
first of the month in which shipment is called for. It being under¬ 
stood that said notes are purely accommodation notes given as a 
deposit on said orders in view of the liberal terms of this sales con- 
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tract and the amount of investment therein. And it is understood 
that, these notes are not given in payment for any automobile or any 
part of tins agreement, but are simply given for and by the pur¬ 
poses intended herein and specified, and that T. O. Probey is not 
and will not under any circumstances be expected to pay any part 
or parcel of these notes, the agreement being that the invoice value 
of each automobile will be remitted when sold and delivered, in 
cash, to the Michigan Motor Car Co. by party of the second part, 
and that any accommodation deposit note given to apply in part or 
in whole upon said automobile invoice will be returned by party of 
the first part to T. O. Probey then and there. 

8. In case any automobile or automobiles shipped to party of 
the second part have not been sold when said accommodation de¬ 
posit note matures, party of the second part will and hereby agrees 
to send the first party a renewal thereof for four months." Party 
of the first part hereby agrees to return the original notes, this 
procedure to continue until the said automobile is sold and disposed 
of, except as hereinafter provided. 

9. While it is necessary as a matter of business form to make all 
the orders and specifications at this time for this sales agreement, 
it is understood that the detailed specifications of the different auto¬ 
mobiles herein contracted for sale may be varied as to equipment, 
etc., upon sixty days’ notice of shipping dates herein specified. This 
applies also to the different models. 

10. It is agreed and understood that party of the second part 

shall keep an adequate stock of automobiles on hand as heretofore 
provided to make quick deliveries upon orders and sales, and shall 
have a sufficient number of salesmen to thoroughly work the afore¬ 
said territory, and shall in all things use its best efforts to promote 
the sale of the Michigan Motor Car during the period covered by 
this sale’s contract, and will furnish party of the first part state¬ 
ment of sales and stock on hand whenever" called for, and make its 
remittances in cash from day to day and from time to time to 
party of the first part for each and every automobile and part thereof 
that is sold and delivered. * * * 

12. It is further understood that party of the second part shall 
make no deductions from the invoice price for repairs or other ex¬ 
penses until statement of same shall be submitted to party of the first 
part and by it approved. 

13. Party of the second part agrees to distribute and sell all auto¬ 
mobiles herein contracted for sale and if during the life of this sales 
agreement all such automobiles should not be sold, party of the 
second part agrees to continue to sell the balance of them unless 

otherwise elected by party of the first part. * * * 

25 18. This contract will he renewed at its termination for 

another period if the business transacted under this contract 
be agreeable to both parties hereto. No deposit notes given under • 
this contract to be made to mature bevond October 1, 1913. 

MICHIGAN MOTOR CAR CO., 

(Owned by the owners of Michigan Buggy Co.) 

By V. L. PALMER. Secretary‘Treasurer. 

" T. 0. PROBEY. 
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That the automobiles in regard to which this suit was brought 
were originally shipped to Probey under said contract, and Probey 
had no other contract with Michigan Buggy Company; that the 
Michigan Buggy Company shipped said cars 'to Probey ; that V. L. 
Palmer, whose signature appears on Exhibit 1, was "at that time 
Secretary, Treasurer and General Manager of the Michigan Buggy 
Company; that Probev had on hand unsold about June 24, 1913, 
26 automobiles, 17 of which are included in this suit. 

That the witness Gerber saw Probey on June 24th or 25th, 1913, 
in the office of Michigan Buggy Company, at Kalamazoo, Mich¬ 
igan; that he was present and heard all of the conversations be¬ 
tween Mr. Probey and Mr. V. L. Palmer, who was then the general 
automobile sales manager of Michigan Buggv Company; that he 
heard Mr. Probey say to Mr. Palmer that the former had on hand a 
number of cars with defective motors and other parts defective 
which he could not sell, and asked to be relieved of them (which 
included the 17 cars involved in this suit), so that he could take in 
a stock of 1914 cars, and Mr. Palmer agreed to relieve him if 
Michigan Buggy Company could sell the 1913 cars to Pennsylvania 
Sales Corporation; that Michigan Buggy Company agreed to credit 
Probey’s account with said cars and, then and there, in the presence 
of Mr. Probey, sold them to Pennsylvania Sales Corporation at a 
reduced price; that Michigan Buggy Company, by way of verbal 
agreement between Probey, Mr. Palmer and" the witness, the 
26 latter representing the Pennsylvania Sales Corporation, did 
that day take the said cars back from Probey; that said cars 
at said time were in Probey’s place of business in Georgetown, 
D. C.; that he saw in July, 1913, the books of Michigan Buggy 
Company and knows that Michigan Bugg^ Company gave credit 
for said 17 cars to Probey; and also saw said books in November, 
1914, and also has seen credit memoranda concerning said credits; 
that Probey's account was to be credited by Michigan Buggy Com¬ 
pany with the same price at which said 17 cars had been charged to 
Probey. 

Thereupon certain credit memoranda, or copies thereof, were 
introduced in evidence, as the credit memoranda issued by Mich¬ 
igan Buggy Company to defendant Probey, under date of July 2, 
1913, for the invoice price on the 17 cars involved in this suit. 
Said credit memoranda are all in the same form, except as to 
amounts and numbers. The following one of said credit memoranda 
is here inserted as a spec imen of all of same, to-wit: 

“Credit Memorandum Issued by Michigan Buggy Co. to T. 0. 

Probty, Washington, D. C. 


We today credit your account as follows: 

Kalamazoo, Mich., July 2, 1913. 

To cancel our invoices No. 719-721. 

2 Model L’s—Transferred to Penna. Sales Corp., Pittsburgh, Pa. 

Car No. 7371. 1,245.00 

7369. 1,270.00 


<< 


u 


Entered Aug. 6, 1913.” 


2,515.00 
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Thereupon the Plaintiffs’ Exhibit No. 2, being a letter dated 
June 30, 1913, addressed to E. F. Gerber by V. L. Palmer, Secretary 
and General Sales Manager, was introduced in evidence, and is as 
follows: 


27 “Michigan Motor Car Company. 

Owned by the Owners of the Michigan Buggy Company. 

Kalamazoo, Michigan, June 30, 1913. 

E. F. Gerber, Pittsburgh, Pa. 

Dear Mr. Gerber: Pursuant to your request, I have given in¬ 
structions to have the Probey motor cars credited on our books to 
Probev, and charged to Penn’a Sales Corporation at their net prices. 
These will go through the books today and, tomorrow and invoices 
be mailed you. 

Yours verv truly, 

V. L. PALMER, 
Secretary & General Sales Alar.” 

V. L. P.—M. B. 

Thereupon the Plaintiffs’ Exhibit No. 3, being a letter dated 
June 25, 1913, addressed to Pennsylvania Sales Corporation by V. L. 
Palmer, Secretary-Treasurer, was introduced in evidence, and is as 
follows: 

‘Michigan Motor Car Company. 

“Owned by the Owners of the Michigan Buggy Company. 

Kalamazoo, Michigan, June 25, 1913. 

Penn’a Sales Corporation, Pittsburgh, Penna. 

Gentlemen : In order to immediately close out and convert into 
cash such remaining models R, S and L cars which we have there 
with you, with the understanding that you make a special effort 
and clean them right up so far as possible before the new models 
are out, and get us our money, Mr. Lay Jr. and myself have de¬ 
cided to say to you that we will receive cash in full payment for 
the different models herein stated, net to us, as follows:— 

28 


Model L, with no starter. $750.00 

“ “ with electric starter. 850.00 

Model R, with no starter. 850.00 

“ “ with electric starter. 950.00 


Yours very truly, 

V. L. PALMER, 
Secretary-Treasurer.” 

V. L. P.—M. B. 

3—2862a 
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Thereupon the Plaintiffs’ Exhibit No. 4, being a copy of a set¬ 
tlement agreement dated July 28, 1913, was introduced in evidence, 
and is as follows: 


“Kalamazoo, Michigan, July 28th, 1913. 
Pennsylvania Sales Corporation, Pittsburgh, Pa. 

Gentlemen: In consideration of the sum of ninety-two thousand 
fourteen dollars and twenty-four cents ($92,014.24/ to be paid as 
below agreed, we hereby sell, assign and transfer unto you, passing 
to you all of our right, title and interest in two hundred and seventy- 
eight (278) automobiles, unsettled and on hand and in the process 
of shipment to you, the last shipment being six (6) cars, namely four 
(4) “R’s” and two (2) “L’s” that were shipped today and which 
will probably be charged to your account either tonight or tomor¬ 
row. 

In arriving at that amount we have deducted previous remittances 
which you have made us since the last settlement of forty-seven thou¬ 
sand five hundred dollars ($47,500.00), also we have deducted credit 
of eight thousand seven hundred eighty-five dollars and seventy-six 
cents ($8,785.76) which is credited to an account which we called 
the E. F. Gerber Agent Account but which in reality under contract 
belongs to you, that way only for convenience. 

In computing the amount of this sale to you, we figure that one 
hundred forty-eight thousand three hundred dollars ($148,300.00), 
on which you have already made advances, and that with the E. F. 
Gerber Agent Account, reduces the amount to ninety-two thousand 
and fourteen dollars and twenty-four cents ($92,014.24). 

Upon the payment of this balance you are to surrender us two (2) 
notes of our company, which you have purchased, amounting to 
seventy-five hundred dollars ($7,500.00). You are also to pay all of 
the accommodation notes that were given by an officer of your com¬ 
pany without authority and which we have discounted and 
used. 

29 The amounts being in amount and maturing as follows: 


August 1st ... 
September 2nd 
September 15th 
October 10th .. 
November 21st 
Cash . 


$20,232.97 
9,814.68 
19,471.51 
1,254.31 
997.50 
32,743.27 


Total 
Notes . 


84,514.24 
7,500.00 


Total 


92,014.24 
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The tabulated figures of this appear as follows: 


Gross amount due. 

Advances . 

E. F. Gerber Agent Account... 
Two (2) notes of our company 

August 1st maturity. 

September 2nd maturity. 

September 15th maturity .... 

October 10th maturity. 

November 21st maturity. 

Cash. 


. $148,300.00 

$47,500.00 

8,785.76 

7,500.00 

20,232.97 

9,814.68 

19,471.51 

1,254.31 

997.50 

32,743.27 

- $148,300.00 


The payments above referred to being in full settlement com¬ 
promise for your consignment account charged on our books, also 
your vehicle account charged on our books, the only amount remain¬ 
ing open and which shows a debit balance being the repair account. 
The above check and note surrender and note payments to lie in 
full settlement, the receipt of which is hereby acknowledged. 

Upon the acceptance of this proposition by your company, it is to 
be construed as a binding contract upon both of us, you agreeing to 
the performances of the parts stipulated that you are to perform and 
we on our part agreeing to fulfill every obligation incurred. 

Yours truly, 

MICHIGAN BUGGY COMPANY 
By F. B. LAY, Jr., 

Vice-President & Sales Manager. 

Approved: 

MICHIGAN BUGGY COMPANY, 

By F. B. LAY, President. 


Accepted and approved: 

PENNSYLVANIA SALES CORPORATION, 

By E. F. GERBER, President.” 

30 That Plaintiffs’ Exhibits No. 2 and No. 3 are letters regu¬ 

larly received in due order of business by Pennsylvania Sales 
Corporation from Michigan Buggy Company, and the prices in Ex¬ 
hibit No. 3 are the prices at which the 17 cars in suit were bought by 
Pennsylvania Sales Corporation from Michigan Buggy Company. 

That witness was President and General Manager of Pennsylvania 
Sales Corporation; that Pennsylvania Sales Corporation paid Michi¬ 
gan Buggy Company for said 17 automobiles, a partial payment 
being made in July, 1913, by three notes which were paid about the 
31st of July, and the balance of the purchase price being paid on 
July 28, 1913; that Pennsylvania Sales Corporation never conducted 
any business negotiations concerning Michigan automobiles except 
with Michigan Buggy Company; that Plaintiffs’ Exhibit No. 4 is a 
true copy of a paper signed and delivered on July 28, 1913, and 
contains the terms of a settlement agreement between Pennsylvania 
Sales Corporation and Michigan Buggy Company; that the 17 cars 
















20 


II 




ZU EDWARD F. GERBER ET AL. VS. T. OLIVER PROBEY. 

involved in this suit were a part of the 278 automobiles referred to 
m said. Plaintiffs 7 Exhibit 4; that the settlement shown by Exhibit 
.No. 4 included the payment of the balance due bv Pennsylvania 
Sales Corporation on said 17 cars. 

That Michigan Motor Car Company never set up in business and 
had no officers and no assets, but was simply a trade name used by 
Michigan Buggy Company for its automobile department; that 
Michigan Buggy Company was the sole manufacturer and vendor 

u* cars > an( ^ a ^ payments for Michigan cars were made to 
Michigan Buggy Company; that Probey in speaking to witness of 
his automobile contracts always spoke of Michigan Buggy Com¬ 
pany, which was the Company with which he did business; that 
witness personally made the first contract for automobiles with 

on nu y b ? half of Michigan Buggy Company, and was with 
61 Probey in Kalamazoo in June, 1913, when lie signed the 
contract for 1914 cars; that at the time Probey signed said 
nrst contract witness was representing Michigan Buggy Company, 
and s ° Probev; that at the time Probey signed the contract of 
June Li, 1913, he was talking in the presence of witness to V. L. 
Palmer, Secretary, Treasurer and General Manager of Michigan 
Buggy Company; that the signatures upon Exhibit No. 5 are the 
genuine signatures of T. O. Probev and V. L. Palmer 

Thereupon Plaintiffs 7 Exhibit No. 5 was introduced in evidence, 
being the original of a contract entered into at the same time that 
Probey relinquished to Michigan Buggy Company the 17 cars here 
m suit, and for the purpose, inter alia of showing that the Michigan 
Buggy Company was the party wdth whom Probey dealt in con¬ 
nection with automobiles. This contract is in the precise form and 
language of Plaintiffs’ Exhibit No. 1, supra, except that it is dated 

* U 5 6 iaL’ •j Pj? 1914 model cars, allows a discount of 20% 
and 10%, instead of 20%, and provides for 150 cars, instead of 125 
cars. 

T T^^Probey ^ natUFe *° ^ xb * b ** ^°* b * s tbe genuine signature of 

Thereupon Plaintiffs’ Exhibit No. 6. being the original of a letter 

Kv* T 'a "p 2 k’ 1913, addrei !; sed *0 Michigan Buggy Co. and signed 

„ was introduced in evidence. Said Plaintiffs’ Ex¬ 
hibit No. 6 is as follows: 


“T. Oliver Probey. 

Probey Carriage Co. 

Carriages—Automobiles—Wagons—Harness. 
Show Rooms, 1230 Wisconsin Avenue. 


Washington, D. C„ .Tune 23rd. 1913. 
Michigan Buggy Co., Kalamazoo, Mich. 

Gentlemen: As per the request of Mr. Johnson w e make the 
following report on cars in stock. 
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(Then follows an enumeration of 26 automobiles including 17 
cars involved in this suit) 

32 We have sale deposits of $200 each on three of the above 

cars, No. 7313 Model L., No. 4825 Model R., and No. 4479 
Model R. And $100 on No. 5141 Model R. 

Enclosed please find check for $9,508.20 with discount at 2*4% 
$243.80 total $9,752.00 being a full settlement for the following 
automobiles: 


Model R. Car No. 4803 Gray .....* . $1,418.00 

Model R. “ No. 4478 Black. 1,393.00 

Model R. “ “ 4397 Brown . 1,442.00 

Model R. “ “ 5084 Gray . 1,418.00 

Model R. “ “ 4988 Green . 1,418.00 

> Model R. “ “ 5148 Black . 1,393.00 

Model L. “ “ 7375 Brown . 1,270.00 


$9,752.00 

2y 2 % .*. 243.80 


Check enclosed . $9,508.20 


We will send check for Cars Nos. 7313 T>., 4825 R., 4479 R., and 
5141 R., as soon as they are deliver-, which will be in July. 

We have many good prospects for sale of new T cars on hand and 
if is safe to say that we wfill clean up all our stock. 

Verv truly yours, 

PROBEY CARRIAGE CO. 

T. O. PROBEY.” 

33 That Probey returned cars, or parts for cars, when not 

sold under his contract, to Michigan Buggy Company; that 
Pennsylvania Bales Corporation, on August 1, 1913, as part of a 
larger transaction, sold the said 17 automobiles to Edward F. Gerber 
Company, which was a co-partnership consisting of the plaintiffs 
herein; and payment was made -for said cars to Pennsylvania Sales 
Corporation at the price of $650 per car; that said co-partnership 
were the owmers of said 17 automobiles on the day this suit was 
brought, namely, August 6, 1913: that witness knows in what ac¬ 
count and upon what Company’s books said 17 automobiles were 
• charged at the time they w T ere originally shipped to Probev, and 
upon w T hat books and in w T hat account the credits were entered in 
accordance with the credit memoranda heretofore offered in evidence; 
that Pennsylvania Sales Corporation was entitled to commissions 
from Michigan Buggy Company on the cars shipped and sold to 
Probev; and in checking up the commissions that were due Penn¬ 
sylvania Sales Corporation by Michigan Buggy Company, it was 
necessary to go over the ledgers of Michigan Buggy Company where 
the accounts of the Company were kept in order to verify and get 
the proper amounts concerning cars shipped to T. O. Probey; that 
said personal investigation was made by witness because of his in- 
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terest in said accounts to check commissions, and he gained his 
knowledge as to how and where the charges and credits concerning 
the automobiles sent to Probev under said contract of August 28, 
1912, were kept from such personal inspection; that he never found 
any records of Michigan Motor Car Company in connection with 
shipment of cars to Probey or payments therefor; that he last 
checked the records concerning the 17 cars involved in this 

34 suit on June 25, 1913, when Probey made a settlement for 
seven or eight other cars, and sent a check for eight or nine 

thousand dollars in connection with the letter introduced and 
marked “Exhibit No. 6”; that he then personally checked said set¬ 
tlement under said “Exhibit No. 6” with Mr. Johnston, who was the 
Assistant Secretary of Michigan Buggy Company, having reference 
to the cars that Probey was paying for and the cars that Probey then 
had on hand; that Pennsylvania Sales Corporation got 5% commis¬ 
sion on the cars that Probey sold in his territory; that the records 
which he checked were in the personal charge of Mr. Jacobus, who 
worked under Mr. Johnston, and both being employees and officers 
of the Michigan Buggy Company: that witness saw the check from 
Probev that accompanied “Exhibit No. 6,” and it was payable to 
Michigan Buggy Company. 

The following proceedings then occurred: 

Mr. Reynolds, counsel for plaintiffs, asked the witness: 

“Q. Mr. Gerber, in checking the charges for cars and credits 
therefor in connection with letter “Exhibit No. 6” on the books of 
what company did you see the record of such charges and credits? 

Mr. Diggs: One Minute. 

The Court: I think these approaches are to a conclusion of law 
all the while. He has said that it was the Michigan Company that 
he dealt with, and that Probev said he was dealing with, and again 
and again we are brought up to the same point where he is again 
asked to state his conclusions, as to whether the books were the books 
of the company. Of course, if the Michigan Company was doing 
all the business, it naturallv follows that the books were their books. 
It is of no use to constantly come up here and state his conclusion. 
He is giving his understanding of the fact from his long dealing 
with the parties, of course. I think we are wasting time by that 
style of examination. 

Mr. Reynolds: I will withdraw that question. 

By Mr. Revnolds: 

Q. In what name was the account where you found these charges 
and credits? 

The Court: That is excluded. 

Mr. Reynolds: An exception, your Honor? 

The Court: An exception may be noted.” 

Said exception was then duly noted upon the minutes of the court. 

That Probev and witness left Kalamazoo and went to Detroit after 
closing the transaction at Kalamazoo on June 27, 1913, and 

35 witness talked to Probey at considerable length regarding the 
cars that Pennsylvania Sales Corporation had bought from 
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Michigan Buggy Company on June 25th or 26th, said lot of cars 
including the 17 cars involved in this suit and others, and witness 
arranged with Probey that the latter was to keep the cars involved 
in this suit in \\ ashington subject to the orders of Pennsylvania 
Sales Corporation under exactly the same terms and conditions that 
the 1912 model cars had been kept by Probey after being sold to 
Pennsylvania Sales Corporation by Michigan Buggy Company in 
February, 1913; that this arrangement occurred on "the train between 
Kalamazoo and Detroit, Mr. Probey there agreeing to same; that the 
arrangement between Pennsylvania Sales Corporation and Probey 
concerning the handling of 1912 model cars after they were pur¬ 
chased by Pennsylvania Sales Corporation, to which reference was 
made by Probev and the witness in the conversation just referred 
to, was in writing; that the terms and provisions of said written ar¬ 
rangement were contained in the letter, a copy of which is marked 
“Plaintiffs’ Exhibit No. 7,” which terms and provisions were actually 
carried out in the handling and sale of the 1912 model cars; that 
Probey made remittances to Pennsylvania Sales Corporation for the 
1912 model cars sold by him after the sending of the letter marked 
“Plaintiffs’ Exhibit No. 7”; that Probey shipped all of the 1912 cars 
which remained unsold on orders of Pennsylvania Sales Corporation 
after the sending of said letter, part of them being shipped to Wahl 
Motor Sales Company at Evans City, Pennsylvania, and one being 
delivered to Pennsylvania Sales Corporation’s agent in Baltimore, 
and the balance being shipped to Pittsburg; that all of the 1912 
model cars were either sold or removed within sixty days after the 
letter marked “Plaintiffs’ Exhibit No. 7” was sent to Probey; that 
no other contracts were entered into between Pennsylvania Sales 
Corporation or in the name of Michigan Motor Branch for said Cor¬ 
poration with T. 0. Probey concerning 1912 cars, and there was no 
arrangement about said cars or talk about it or correspondence about 
it other than said letter marked “Plaintiffs’ Exhibit No. 7.” 

36 Thereupon the Plaintiffs’ Exhibit No. 7, being a letter 
dated February 27, 1913, addressed to T. Oliver Probey by 
Michigan Motor Branch, signed by E. F. Gerber, Manager Motor 
sales, was introduced in evidence, and is as follows: 

“Feb. 27, 1913. 

T. 0. Probey, 1230 Wisconsin Ave., Washington, D. C. 

Dear Sir: Regarding the 1912 Models, which we have just pur¬ 
chased from the factory, we will continue to permit you to keep 
these cars on consigned terms, endeavoring to sell them if possible, 
or re-ship at our orders. In another letter we are writing you con¬ 
cerning the insurance, which please give attention. Referring to 
these consigned cars which we have purchased from the Michigan 
Buggy Company, as soon as we get a definite report from you as to 
our numbers, motor numbers, and Model numbers, we will at once 
render you consigned invoices. In the meantime, these cars are our 
property, placed and remaining with you for sale for our account, 
the proceeds of the sale to be held in trust for us, and to be accounted 
to us. You are not to sell these cars for less than our invoice price, 
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in no event. We are enclosing you copy of the consigned contracts 
we formerly used with the Pennsylvania Carriage Company, and we 
will have you sign these as soon as we can get the papers and infor¬ 
mation. 

Yours verv truly, 

MICHIGAN MOTOR BRANCH. 

E. F. GERBER, 

Manager Motor Sales ” 

FAH/OFA. 

The witness was then asked the following question: 

“Mr. Gerber, pursuant to what arrangement did the Pa. Sales 
Corporation, through the Michigan Motor Branch, take up with Mr. 
Probey the matter of the possession or handling of the 1912 model 
cars? 

Upon objection of counsel for defendant, this question was ex¬ 
cluded by the court on the ground that it was not sufficiently defi¬ 
nite, and an exception to said exclusion taken by counsel for the 
plaintiffs. 

Said exception was then duly noted upon the minutes of the 
court. 

37 That there were 1912 model cars in the possession of 

Probey in Washington in February, 1913, and Probey did 
not ship such cars back to Michigan Buggy Company; that Penn¬ 
sylvania Sales Corporation paid Michigan Buggy Company for said 
1912 model cars in possession of Probey in February, 1913, pur¬ 
suant to a purchase made by Pennsylvania Sales Corporation from 
Michigan Buggy Company of such of the cars in Probey’s posses¬ 
sion as were 1912 models; that in the conversation on the way from 
Kalamazoo to Detroit Probey agreed to ship the 1913 model cars 
here in suit to Pittsburg or any other place if Pennsylvania Sales 
Corporation ordered him to do so. 

That insurance was asked for on the 1912 model cars for Penn¬ 
sylvania Sales Corporation, but it was not gotten; that the letters 
marked “Plaintiffs’ Exhibits 8, 9 and 10” relate to the 1912 model 
cars. 

Thereupon Plaintiffs’ Exhibits 8, 9 and 10 were introduced in 
evidence, it being admitted that they are letters which were received 
bv the defendant. Said Exhibits are as follows: 


Plaintiffs' Exhibit No. 8. 

“Michigan Motor Branch of Michigan Motor Car Company. 

Pittsburgh, Pa., April 14, 1913. 

“Probey Carriage Co., Washington, D. C. 

Gentlemen: We have just telegraphed you as follows: 

“Ship today to Wahl Motor Car Co., Evans City, Pa. gray “K,” 
Model “M” with large axle, and Model “M” in cream color with old 
axle. Ship on order-bill-of-lading.” 










I 
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Please give us car and Motor number of all of these Machines 
that you ship. According to the writer’s place. Please make up 
carload of three to ship to us at Pittsburgh. If you have a sale for 
the Model “D” and are going to dispose of it within the next week 
or ten days, we would prefer that you hold it there. 

Or if you have a sale for one of the Models “M” and are sure that 
you can dispose of it, hold it instead of the “D,” but ship us 
88 a carload of three machines and try to get them off as soon 
as possible. \Y e have two of them sold and we are very 
anxious to deliver them before the customers change their minds. 
Should you have a sale for more than one of these cars please advise 
us at once as we would be glad to have you sell them providing you 
can do it right away. 

Yours very truly, 

MICHIGAN MOTOR BRANCH.” 

Plaintiffs’ Exhibit No. 9. 

“Michigan Motor Car Company. 

Pittsburgh, Pa., April 18, 1913. 
“T. 0. Probey, Washington, D. C. 

Dear Sir: We acknowledge your letter of the 15th enclosing 
bill-of-lading for car shipped to A. R. Wahl, Evans City, Pa. 

Thank you for your prompt attention to this. 

Yours very truly, 

MICHIGAN MOTOR BRANCH.” 

Plaintiffs’ Exhibit No. 10. 

“Michigan Motor Car Company. 

Pittsburgh, Pa., April 14, 1913. 
“Probey Carriage Co., Washington, D. C. 

Gentlemen: Confirming our telegram of April 10th. “All 
right to deliver “K” to Baltimore.” 

Please advise us the car and Motor number upon the machine 
which you delivered. 

Yours very truly, 

MICHIGAN MOTOR BRANCH.” 

39 That the letters marked “Plaintiffs’ Exhibits No. 11, No. 

12, No. 13, No. 14, No. 15 and No. 16” w T ere letters relating 
to the aforesaid 1912 model cars and came from Probey Carriage 
Company and T. O. Probey addressed to “Michigan Motor Branch” 
(with the exception of No. 13, which was addressed to “E. P. Ger¬ 
ber”), Pittsburgh, Pa., and were received by Pennsylvania Sales 
Corporation for the business of that corporation, and were signed 
by T. 0. Probey, whose signature witness knows. 

4—2862a 
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Michigan Motor Branch, 5864 Baum Street. 


Pittsburgh, Pa., July 5, 1913. 
42 Shipped via Delivered 

Car Initials from 

Car No. Wash., D. C. 

Consigned to T. O. Prol»ey, Washington, D. C. 


1 Gray Model “R”.. $1,585.00 

Less 20%. 317.00 


1,268.00 

Electric Starter. 125.00 

Gray Body. 25.00 

- $1,418.00 

Car 4525. 

Motor 16-274. 

5986.” 


That the envelope* of Pennsylvania Sales Corporation all had re¬ 
turn cards on the outside in the general conduct of the business, 
whether sent out as Michigan Motor Branch or as Pennsylvania Sales 
Corporation, or as E. F. Gerber, and that neither Pennsylvania Sales 
Corporation, nor the witness himself nor Michigan Motor Branch 
ever received the original of said invoices back so far as he knew’, 
and he opened the mail himself. 

That the paper marked “Plaintiffs’ Exhibit No. 17” bears the 
signature of the defendant Probev. and refers to 1913 model cars, 
is addressed to E. F. Gerber, and refers to the business of Pennsyl¬ 
vania Sales Corporation, and concerns the 26 cars of Pennsylvania 
Sales Corporation bought from Michigan Buggy Companv w’hich 
bad been transferred back to Michigan Buggy Company by Probev 
in June, 1913, w’hich cars were in Washington, D. C., in the posses¬ 
sion of Probev, and include the 17 cars here in suit. 

Thereupon said Plaintiffs’ Exhibit No. 17 was introduced in evi¬ 
dence, being the original of a letter signed “T. O. Probev” and ad¬ 
dressed to “Mr. E. F. Gerber” and dated July 17. 1913, and is as 
follows: 

43 “Probev Carriage Co., 

Carriages-Automobiles-Wagons-Harness. 

Show’ Rooms, 1230 Wisconsin Avenue. 

Washington, D. C., July 17th, 1913. 
Mr. E. F. Gerber, Pittsburgh, Pa. 

Dear Mr. Gerber : Tn reply to your letter in regard to settlement 
for all cars sold, would say that 1 will make a settlement for all cars 
delivered and also those that we have deposits on the 24th. 

Verv trulv vours, 

t' i» r 7 


T. 0. PROBEY.” 
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T-hat paper marked “Plaintiffs’ Exhibit No. 18” is a carbon copy 
of a letter to Probey from Pennsylvania Sales Corporation in regard 
to^ settlement for the cars sold, to which letter the letter dated July 
17, 1913, in evidence marked “Plaintiffs’ Exhibit No. 17” is an an¬ 
swer; that said letter, Plaintiffs’ Exhibit No. 18, relates to 1913 
model cars at W ashington, D. C., which had been purchased by 
Pennsylvania Sales Corporation, and which included the automobiles 
involved in this suit. 

Thereupon said Plaintiffs’ Exhibit No. 18. was introduced in evi¬ 
dence, being a carbon copy of a letter dated July 12, 1913, addressed 
to Mr. T. 0. Probey, and is as follows: 

“July 12th, 1913. 

Mr. T. 0. Probev, c/o Probey Carriage Co., Washington, P. C. 

Pear Mr. Probey: If possible for you to press deliveries and 
and send settlement for half-dozen cars or more, the very first of the 
ueek, I wish you would do so. T want to make up a big settlement 
for the factory as 1 think they will find use for it. 

Epon receipt of this letter, suppose you advise me what you can do. 

\\ ith best wishes, I remain. 

Yours verv trulv, _ 

E. F. G. K. ‘ 


M itness further testified that plaintiffs’ Exhibit No. 7 (hereto¬ 
fore introduced as a latter dated February 27, 1913, ad¬ 
dressed to T. O. Probey) was mailed by Pennsylvania Sales 

_ , ^ 7, 1,13, in the usual course of 

business. 

That the paper marked “For identification No. 2” is the original 
carbon copy of a letter made at the time the letter was written * 
that the original was mailed to Probey by Pennsylvania Sales Cor¬ 
poration; said letter was signed by Mr. Hewitt, the Secretarv and 
treasurer of Pennsylvania Sales Corporation; that Mr. Hewitt 
brought the letter into his office and was anxious to know whether 
he had the terms right, and, it being the first one of that kind Mr. 
Hewitt had ever handled, he showed it to witness. 

Thereupon said paper marked “For identification No. 2” was in¬ 
troduced m evidence and again marked “Plaintiffs’ Exhibit'No 
19 and is as follows: 


February 27, 1913. 

T. O. Probey, 1230 Wisconsin Ave., Washington, P. C. 

Dear Sir: Regarding the 1912 models which we have just pur¬ 
chased from the factory, will you kindly transfer all of the insur¬ 
ance on these ears to the Pennsylvania Sales Corporation and send 
us the policies? Will you also kindly advise us which of these 
cars have been driven, if any, and just how much they have been 
driven, also in just what condition they are now? If possible give 

us the total specified on them. If you have the invoices on hand 
please mail them. 

Yours truly, 


MICHIGAN MOTOR BRANCH 
F. A. HEWITT. 


F. A. H./O. E. A. 
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. Pnnl^v on Saturday, August 

That witness had a wnversaUon ^ Pennsylvania Sales Cor- 

9 1913 in Pittsburgh, first at tl office, and later still at 

^ration and later at V Pittsburgh at h» 

dinner at witness ho ^’^Pennsylvania Sales Corporation talked 
o«r 6 the matter of*the Corporation had 

« srss a» sn. - “ f" - 

do that; that witness asked him <or^ ^ ^ whi le he owed 
Via was not quite read> to niaw i ^ wanted to aeiei 

Pennsylvania Sales CorporaUonfo the^ ^ him to 

ii • J Iia saw Ins attorney . Yf T> AV nolds otnce 

S k sv. n ^n..v f*. “ 

asked Probey to pay for toe^ ww ,id not pay (or the oar* 

balance of them and 1 robey .awn hig attome y, and that 

he had sold until he had a i 1 ' , ; Sales Corporation and lie 

while the cars belong '* ““^n the advice ofhisab 

wa , perfectly willing to turn »™ , before doing that, ana 
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he promised to have a yk'y on y lon dav and would turn 

to Washington and tetepapb h . time and make 
over the balance ot t ie care cu „ ^ . attorney (hi? Droiner 

and would he able to pay for the l ^ w M ^ hiRR „ lluggy Company 
think he would have to «> ‘ plater fixed; that nei her M . 
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a y- 

S^re were'rondS tncss did 

and that evening Prpbey <ame to JdTome caw 

SflCe“oUhe" fo^U ^-—again'y VS 

aa-Vfi Sft 

46 were 4 print at' «»nvet^^n* Mon*?^ini his at 

T RexSds n and became to. Washington and wenMo 

^’s office, arriving Tuf ^«e and saw him and de 
IS Mr. Reynolds went to Pwh^ had ?old and turn over 
manded that Probey pay said he would still have to re- 

those he had on ^? ie ? had ‘ not had definite word from bis 

fu«e to do that, but that he cash for any of the 26 

attorney; that Prolievdidnot Umio^r t veS( a thatwWe 
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along with him to attend to shipping the cars reported that the 
cars were being moved and taken out of the store-room; that Probey 
said lie was not worried at all aliout the notes given to Michigan 
Buggy Company and that they were of no force and effect, and said 
he thought over $150,000 of such notes were outstanding against 
him ; that Probev never had at any one time as manv as 35 cars 
in Ins possession, the price of which would not exceed $50,000; that 
1 robev had been giving notes to Michigan Buggy Company in that 
way for about two years and gave witness one' of the notes' there in 
his office at that time when Mr. Reynolds was present, and he said 
lie was not concerned about the notes and did not think lie would 
over have to pay any of them; he said he would not pay these notes 
and they were not le^al notes; that the notes referred to were all 
iu ,? ne . f . 01 ."'-. « s shown by a paper marked “For identification No. 
1«, which is the note Probey gave witness that dav, and bears 
1 robev s signature. 

Thereupon said paper marked “For identification No. 18” was 
introduced in evidence, and again marked “Plaintiffs’ Exhibit No 
20 and is as follows: 


47 $980.08. Washington, D. C., March 17th, 1913. 

Four Months after date I promise to pay Michigan Buggy Com- 

pa '?.\<7,, „! amazoo > Mich -> Nine Hundred and sixty 08/100 Dollars. 

1230 VV is. Ave. 

United States Trust Company of Washington, D. C. 

T. OLIVER PROBEY, 
Address, 1230 Wis. Ave., N. W” 

That Probey said this form of note had been prepared by his 
brother-in-law for him and that such notes did not contain the words 
‘ or order and called attention of witness and Mr. Reynolds to that 
particular part and claimed that they were payable only to Michigan 
Buggy Company but were not for value received and that would make 
them worthless; that Michigan Buggy Company had theretofore paid 
the notes of like kind signed by Probey, the last maturities of which 
had been in June, Mr. Palmer sending to Mr. Probey checks for that 
purpose; that Probey said all of the accommodation notes he had 
gi\ en had been paid by Michigan Buggy Company and further said 
; 1 don t know what would happen if they did not pay them”; that 
in the comersation of August 5, 1913, Probey spoke of having signed 
a large amount of accommodation notes, possibly more than 
$150,000; that failing to get the cars on August 5, witness then pre¬ 
pared to replevy the cars and next morning went to Probey’s place 
of business and to his warehouse but did not find any cars there* that 
witness hunted around for considerable time and" employed three 
detectives and two or three taxicabs and during the night located five 
or six of the cars in a blind alley; that witness, his attorney and the 
United States Marshal went to this alley; that two of the cars so found 
were the same as seen by witness at Probey’s storeroom the day be¬ 
fore, and the Marshal took possession of the cars found here, by virtue 
of the w rit of replevin in this case; that one car was found at a garage 
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the name of Pennsylvania Sales Corporation but most of the com¬ 
munications were under the name of Michigan Motor Branch; that 
the paper marked Defendant’s Exhibit No. 1” is the contract of 
Pennsylvania Sales Corporation with Michigan Buggy Company 
covering 1913 model automobiles, and is dated July 23, 1912 under 

territory was assigned to Pennsylvania Sales 
Corporation and said Sales Corporation agreed to take and sell 1,500 
Michigan automobiles. 

XJiJTiw 011 l !ef ? nd , an !' ? , E x h ibit No. 1 was introduced in evidence. 

Said Defendant s Exhibit No. 1 is a contract, a part on a printed 

: on V’ ''.1 supplemental memorandum in typewriting, and 
50 is identical in its terms with the contract heretofore set out 
as I lam tiffs Exhibit No. 1, with the following exceptions: 

The name of the dealer is Pennsylvania Sales Corporation. 

Ihe date is July 23, 1912. 

The number of cars agreed to be taken and sold is 1,500 

Ihe territory assigned is different. 

The discount allowed is 25 and 5%. 

tIie P ara gr a Ph of the Pennsylvania Sales Corporation 

contract (Defendant’s Exhibit No. 1), and not appearing in the 

<<mi I . i • ^. p , ^ NO. 1), are the following words* 

That the said Penn a Sales Corporation agrees to receive, sell 
and eventually pay for in cash any and all automobiles shipped them 
for distribution under this contract, or to others, and see to it that 

the net invoice price thereof is paid in cash to party of the first 
part. 

That witness has known Mr. Palmer for eighteen or twentv vears 
and practically all of the business of the Pennsylvania Sales" Cor¬ 
poration with Michigan Buggy Company was transacted through 

0 ™\ la v y as in Kalamazoo to see Mr. Palmer about 

the 20th of May, 1913; that Pennsylvania Sales Corporation paid 
Michigan Buggy^ Company part of price of the cars here in P S uit 
on July loth, 1913, and later paid the trustee in bankruptcy for 
Michigan Buggy Company the balance that was due under the sale* 
that the settlement arrangement for Pennsylvania Sales Cor- 
51 poration s car account with Michigan Buggy Company was 
all made on the -8th of July, but actual payments were to 
be made later, and this settlement was submitted to the stockholders 
of Michigan Buggy Company on July 27th and by them approved 
and next day the settlement was made; that the sale of the cars here 
in suit to Pennsylvania Sales Corporation was consummated at Kala¬ 
mazoo in June, w hen the 26 particular cars Mr. Probey had on hand 
were sold to Pennsylvania Sales Corporation, and the latter cor¬ 
poration was to remit for them; that Mr. Palmer was absent from 
Kalamazoo from July 4th on, and accordingly there was some delay 

ln ^i ennS " Xama Corporation getting the invoices, and the 

settlement was to be made after the invoices were received; that in 
July Michigan Buggy Company began needing money and Pennsyl- 
vama SMes Corporation anticipated a payment, about July 15th of 
$10,500 on account of these particular 26 cars. 

That witness first learned that Michigan Buggy Company was 
5—2862a 
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financially involved on July 29th when the creditors of Michigan 
Company began to come to Kalamazoo, and witness did not 
know Michigan Buggy Company was involved when the payment 
was made on the loth of July; that there was nothing unusual about 
Michigan Buggy Company asking Pennsylvania Sales Corporation 
for money, the latter Company being the largest distributer of Mich¬ 
igan cars; that when Michigan Buggy Company went into receiver¬ 
ship, one account on its books had a debit charge of about $370,000 
against Pennsylvania Sales Corporation, but there were other ac¬ 
counts, some of which had credits to said Pennsylvania Sales Corpo¬ 
ration and the latter corporation also owned notes of Michigan Buggy 
Company which they had bought and which were offsets to the ac¬ 
counts. which notes had been bought and paid for at one hundred 
( ' en ts ° n the dollar: that witness was in Kalamazoo on July 
°2 27th and up to July 31st but did not then know Michigan 
Buggy Company was about to go into bankruptcy; that 
Pennsylvania Sales Corporation did not at that time buv any of the 
liabilities of the Michigan Buggy Company; that the contract of 
July 28th (Plaintiffs’ Exhibit No. 4) was made with Mr. Lav, the 
President of Michigan Buggy Companv in the office of George T 
Lav the Vice-President, and was ratified bv the stockholders of 
Michigan Buggy Company ; that when the settlement agreement was 
made on Jul\ 28th. two signed copies of said contract were given 
to Mr. Reynolds, witness’ attorney, who looked them over and then 
handed one to Mr. F. B. Lav and said “Do you understand that this 
pays for the two hundred and seventy-eight cars that are in the ter¬ 
ritory of the Pennsylvania Sales Corporation?” That Mr. Lav 
said yes, he understood that it was a full settlement, and Mr. Rev- 
nolds then turned to witness and asked “Now, do you understand 
that you are to pay all of the«e notes, that you are to surrender cer¬ 
tain notes, you are to pay a certain amount in cash in full settlement 
for all the cars, the two hundred seventv-eight cars,” which in- 
cluded the balance due on the 17 cars here in suit; that the contract 
of July 28th was delivered to witness, and Mr. Lav left the room and 
later came back and asked witness if he would‘give him the con¬ 
tract, that he would like to consult his attorney concerning it and 
witness said he had no objection to that, and the signatures ’were 
then filled in on the typewriter on a copy and that witness’ copy 
given to Mr. Lav at the request of witness; that Mr. Lay was to re¬ 
turn the copy next day: that witness was after Mr. Lay the next day 
to get the contract and to see about certain other cars' which he had 
bought and wanted shipped; that he asked Mr. Lav for the contract 
and Mr. Lay said he did not have it then, it being with his attorney; 
that he asked him again that day concerning it and lie still did not 
have it and did not ask him after that: that this was the la<t 
58 time witness peivonaHy asked Mr. Lay for the contract, but 
the attorney for Detroit Trust Company, Receiver, later asked 

♦l o™ 0 d r d T n ? t I??™ 11 ’ that when went to Kalamazoo 

Tl . the ., 27th of ,T ?! V Mr. Palmer was ill and confined to his house; 
that witness saw Mr. Palmer on the evening of the 28th or 29th but 
dia not have any conversation with him concerning the details in 

» 
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the said contract ; that Pennsylvania Sales Corporation had posses¬ 
sion of the two hundred and seventy-eight cars mentioned in said 
contract of July 28th, said cars having been shipped by Michigan 
Buggy Company on the orders of Pennsylvania Sales Corporation 
to Pittsburg and other points designated by Pennsvlvania Sales Cor¬ 
poration at various times during the season of 1913 and said two 
hundred and seventy-eight cars included the 26 cars in Washington 
here in suit; that the cars, except said 26 in Washington, were 
charged to Pennsylvania Sales Corporation at the time they were 
shipped and some of them were shipped as late as November or De¬ 
cember of 1912, all having being shipped under the original con¬ 
tract between Pennsylvania Sales Corporation and Michigan Buggv 
Company; that prior to July 29, 1913, Pennsylvania Sales Corpora- 
?r n u^ C Ua i/ purchased said two hundred seventy-eight cars from 
Michigan Buggy Company and had made payments by notes and 
by cash on same as shown by the statement of July 28th* that 
the contract of July 28th was the settlement arrangement for said 
two hundred seventy-eight cars; that on August 1st there were a 
number of notes of Pennsylvania Sales Corporation which Michigan 
Puggy Company had agreed to renew, and this settlement provided 
that Pennsylvania Sales Corporation would relieve Michigan Buggv 
Company of the payment of those notes; that the original agreed 
purchase price for the cars was the list price of $1,710 on some 
models and $1,400 on other models, less a discount of 25 
o4 and 5 per cent; that under the agreement of July 28th said 
cars were based on the price of approximatelv $650, a great 
part of the 2,8 cars being defective; that title passed into Pennsyl- 
vama Sales Corporation when the cars were originally shipped, but 
that the cars were defective and the deterioration not chargeable to 
1 ennsylvania Sales Corporation, the Pennsylvania Sales Corporation 
not knowing of the defective condition, knowledge of which de- 
veloped from two weeks to four months after the cars arrived and 
had been tested out; that many of the cars had to be rebuilt and 
others had been shipped late; that Pennsylvania Sales Corporation 
did about $1,000,000 of business per year. 

That Pennsylvania Sales Corporation gave to Michigan Buggv 
Companv a number of notes, and that it was the general practice 
for Michigan Buggy Company to take up those notes from time to 
time as they became due and pay them; that in a number of in- 
stances Pennsyivama Sales Corporation sold cars and paid the notes 
« .. ia * Pennsylvania Sales Corporation bought the various cars 
which it had from time to time in Pittsburg outright from Michi- 
gan Buggy Company, and said cars were the property of Pennsyl¬ 
vania Sales Corporation and were not held by Pennsvlvania Sales 
Corporation as the agent of Michigan Motor Car Company; that title 
to all cars shipped to Pennsylvania Sales Corporation from Michigan 
Buggv Company was in Pennsylvania Sales Corporation because of 
outright purchase; that the notes given to Michigan Buggv Com¬ 
pany were accommodation notes, given for accommodation of Michi- 
gan Buggy Company; that the only indefinite part of Pennsylvania 
bales Corporation s purchase was the date of payment and Pennsyl- 
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vania Sales Corporation did not regard said notes as settlement for 
the cars but they were obligations of Pennsylvania Sales Corporation, 
these notes being given before the price was due so that Miclii- 

55 gan Buggy Company could use them as banking paper, as by 
the contract provided that Pennsylvania Sales Corporation 

should do. 

Thereupon Paragraph Seventh from the contract of Pennsylva¬ 
nia Sales Corporation with Michigan Buggy Company, dated July 
23, 1912, was read to the jury by counsel for defendant, as follows: 

“Seventh. Automobiles shipped by party of the first part to party 
of the second part under this sales contract,—it is agreed and under¬ 
stood shall be the sole property of party of the first part, party of 
the second part hereby recognizing full right, title and interest of 
the first party hereto, and only assuming the sales obligations and 
expense obligations as herein contracted thereon,—and it is agreed 
and understood that party of the second part is to remit in cash 
to first party from day to day and from time to time as each Auto¬ 
mobile is sold and delivered, its full invoice value together with all 
parts and extras at the net contract price herein agreed upon as as 
may be shown by memorandum invoice mailed at the original time 
of shipment.” 

That on June 25th or 27th, 1913, the contract for the sale of 1914 
models was made by Pennsylvania Sales Corporation with F. B. 
Lay, Jr., who had been appointed assistant sales manager and who 
was Vice-President of Michigan Buggy Company; and it was at this 
time that witness met Probey in Kalamazoo and bought the 17 cars 
involved in this suit; that witness made the 1914 contract with Mr. 
Lay. 

Thereupon, in connection with Paragraph Seventh just read to 
the jury by counsel for defendant, Paragraph Ninth of said con¬ 
tract of Pennsylvania Sales Corporation with Michigan Buggy Com¬ 
pany, dated July 23, 1912, was read to the jury by counsel for 
plaintiffs, as follows: 

“Ninth. In case any Automobile or Automobiles shipped to party 
of the second part have not been sold when said accommodation 
deposit note matures, party of the second part will and hereby agrees 
to send the first part a renewal thereof for four months,—party 
of the first part hereby agrees to return the original note, this pro¬ 
cedure to continue until the said Automobile is sold and disposed 
of, except as hereinafter provided,—except that the said Penn’a 
Sales Corporation agrees to receive, sell and eventually pay for in 
cash any and all Automobiles shipped them for distribution under 
this contract, or to others, and see to it that the net invoice price 
thereof is paid in cash to party of the first part.” 

56 That a large part of the correspondence between the 
Michigan Buggy Company and Pennsylvania Sales Corpo¬ 
ration was addressed to witness personally, the balance of it was in 
large part addressed to Pennsylvania Sales Corporation, but a part 
of it might have been addressed to Michigan Motor Branch, all three 
names being used; that the names appearing on the top of the paper 
marked “Plaintiffs’ Exhibit No. 8” are names of the officers of 
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Michigan Buggy Company who were in no way connected with 
Pennsylvania Sales Corporation in the year 1913; that the book 
marked For identification No. 21” is a catalogue of Michigan 
ugg> Company used for its 1913 model cars, and that witness re¬ 
ceived one of such catalogues identical with said hook 
Thereupon a statement on the front leaf of said catalogue of 
Michigan Buggy Company was offered in evidence by counsel for 
defendant, to which evidence counsel for plaintiffs objected on the 
ground that the catalogue and statement could merely he a decla¬ 
ration by Michigan Buggy Company, and in no way could bind 
the plaintiffs in this case, and that it is wholly immaterial. The 
court overruled said objection, and admitted said statement in evi- 

fTo j° J ar . Tr'\ . may contradict the witness who had previously 
testified that Michigan Motor Car Company had never done any 
business and had no assets, the name being used as a trade name; 
and an exception to such ruling was taken by the plaintiffs. 

haid exception was then duly entered upon the minutes of the 
court. 

The statement so admitted was then read to the jury, as follows: 

“A nnouncement. 


T Michigan Motor Car Company is owned by the owners of 
the Michigan Buggy Company. The concerns are entirelv sepa- 
r ?J e ‘ But there is back of both all the capital and experience, and 
all the efficiency, gained in thirty-one years of successful vehicle 
building, and a prestige and reputation that comes with thirtv-one 
years of honest, earnest endeavor.” 


That Probey always returned his cars and parts to Michigan 
Buggy Company; that witness saw Probey in Pittsburg about the 
ind of August, 1913, Prohey having come there in response to a 
telegram from witness sent from Elkhart, Indiana, and that 
57 I robey stated that acting on the advice of his brother-in-law 
he had turned all of his assets into cash and had salted them 
awav; that witness may have had an idea liefore Probey came to Pitts- 
burgh on the 2nd of August that Pennsylvania Sales Corporation 
wanted a deed of trust or something of that sort on these particular 
cars; that before that time witness understood that Probey was a 
man of considerable means and had property and other assets and 
when Probey came to Pittsburg in answer to witness’ telegram wit¬ 
ness was not apprehensive about his making a return for the cars 
belonging to witness, but that witness was certainly apprehensive 
after Probey’s statement in Pittsburgh as to what he proposed to do ; 
that prior to that time witness had become worried about not get^ 
ting money for cars from Probey and Probey had promised to make 
full payment on July 24th for all cars sold and had not done it* 
that the paper marked “For identification No. 22” is a telegram 
sent by witness to Probey from Elkhart, Indiana, on July 31st, 

Said telegram was then read in evidence as follows; 
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Defendant's Exhibit No. 3. 

“Night Letter. 

» 

The Western Union Telegraph Company. 

Oliver Probey, c/o Probev Carriage Company, 1230 Wis. Ave., 

Washington, D. .C.: 

Bring your attorney deeds to all your properties blank mortgages 
to Pittsburg immediately. Serious trouble also inventory of cars. 

E. W. GERBER.” 

That the reference in said telegram to serious trouble was that the 
creditors of Michigan Buggy Company were in Kalamazoo and 
Probey having told witness that he had given Michigan Buggy Com¬ 
pany a lot of notes and did not know how it would affect him if 
Michigan Buggy Company did not pay them, and witness having 
that in mind did not want to get Pennsylvania Sales Corpora- 
58 tion's property mixed up with any notes that Probey might 
have given and wanted to get security for the cars sold, the 
money if possible, and the balance of the cars, and that for this rea¬ 
son he telegraphed Probey to come; that, in .June, 1913, in their 
ride from Kalamazoo to Detroit witness had a conversation with 
Probey concerning the 17 cars involved in this suit and referred to 
the arrangement that had existed in February of the same year con¬ 
cerning other cars which were left-overs; that they did not then dis¬ 
cuss the letter of February 27, 1913, in evidence, but Probey agreed 
to keep the 1913 cars under the same terms and conditions he kept 
the 1912 model cars, and said terms and conditions for 1912 cars 
were only to be found in said letter; that the mail files of Pennsyl¬ 
vania Sales Corporation do not show that an answer was received 
from Mr. Probey to said letter of February 27, 1913, and no answer 
was received; that witness had not enclosed in that letter any con¬ 
tracts for Probey to sign but enclosed a blank contract from that 
Pennsylvania Carriage Company had used at one time simply to 

show him that the letter of Februarv 27th contained the terms that 

•/ 

were usually incorporated in a consignment contract; that he did 
not expect Probey to do anything with the contract after he got it, 
but simply to read it and see that Pennsylvania Sales Corporation was 
only asking what was a regular form of a consignment basis to keep 
stock on; that witness did not expect Probey was going to send him 
any contract as Pennsylvania Sales Corporation expected to remove 
the cars and turn them into cash in a few days, and that the neces¬ 
sity of writing said letter was to notify Probey that Pennsylvania 
Sales Corporation had purchased the 1912 cars from Michigan Buggy 
Company, which witness does not think Probev knew at that time; 
that Pennsylvania Sales Corporation never received any reply from 
Probey concerning the 1912 cars matter but Probey paid Pennsyl- 
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vanm Sales Corporation for the cars he sold and shipped 
o9 others on the orders of Pennsylvania Sales Corporation as 
directed, and Probey himself received said letter or he would 
not have known the cars were property of Pennsylvania Sales Cor¬ 
poration and subject to its orders. 

Thereupon there was offered in evidence for the plaintiffs certain 
invoices found in a book marked “Plaintiffs’ Exhibit 21” and de¬ 
fendant s counsel admitted in open court that the invoices contained 
in this book were received by the defendant from Michigan Buggy 
Company, such invoices covering the cars here in suit and being for 
cars N °. 4525, 4508, 4813, 5114, 5076, 5144, 5181, 5192, 5400 
o396, 5421, 5341, 5389, 5373, 5359, 7297, 7290 and 7371. These 
invoices are all in the same form and language, except as to car 
numbers, models and prices. A specimen invoice taken from those 
so introduced in evidence is as follows: 


“Michigan Motor Car Co. 

Owned by the Owners of the Michigan Buggy Co. 
Kalamazoo, Michigan. 

Cust. Date 8/28. Order Date, 9/3. 11/22/12. 

No* . Ship to T. O. Probey, Georgetown, D. C. 


Order No. 7282. 


Terms Contract, Charge to Above. Checked by - 
Remittance Via L. S. & M. S.—L. S. No. 41900. 

Packed by 

Quantity 

Shipped. Ordered. 


1 Model R—All Gray 

Less 20% . 


$1,585.00 

317.00 


1,268.00 


Electric Starter. 125.00 

Gray Body. 25.00 


Car No. 4525. 
Motor No. 16-274.” 


1,418.00 


On redirect examination, the witness testified that the telegram of 
July 31, 1913, marked “Defendant’s Exhibit No. 3” was sent to 
Mr. Probey, because Probey had sold cars belonging to Pennsylvania 
Sales Corporation and had not paid for them and Pennsylvania Sales 
Corporation wanted to get the money for these cars from 
60 Probey, or security for the cars sold, which had not been paid 
for, and naturally expected that if it was a security proposition 
Probey would probably want his attorney to pass on the security, and 
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for that reason asked Profcey to bring his attorney; that V. L. 
Palmer was never in any way connected as an officer or otherwise 
with Pennsylvania Sales Corporation; that the 278 cars for which 
Pennsylvania Sales Corporation settled with Michigan Buggy Com¬ 
pany were all in the territory of Pennsylvania Sales Corporation on 
July 28, 1913, and at all times previous. 

(The admission of the parties was here made that the cars in¬ 
volved in this suit can not be returned, and if the verdict is for de¬ 
fendant the judgment must be for damages in place of the cars.) 

(Counsel for defendant here admitted of record that the cars in 
suit had been hidden by Probey in various places, including an 
alley, as testified to by Mr. Gerber.) 

And thereupon, the plaintiffs, further to maintain the issues on 
their part joined, called as a witness Frederick F. Cusick, who 
testified that he was Assistant Marshal of this court, and was instru¬ 
mental in taking the cars under the replevin writ in this case; that 
he found some of the cars in a blind alley off K Street ; that one or 
two of the machines in the alley were then being driven out and 
witness and others with him stopped them; that other cars were 
found in an old shed or garage in the alley; that he went to George¬ 
town to Probev’s place and found nothing, and on K Street found 
another car in front of a bar room near Western Market abandoned, 
and after waiting to see who would come after said car took it; later 
on the Seventh Street Road, on Georgia Avenue, he found another 
car in a garage; that he stopped the men bringing the cars out of 
the K Street alley. 

61 Thereupon, the plaintiffs, further to maintain the issues 

on their part joined, called as a witness John Henry Huhn, 
who testified that he was car record clerk in B. & 0. Freight Office 
in Washington, and as such kept a record of freight cars coming 
into the city and of the bills of lading covering the same; that Plain¬ 
tiffs' Exhibit No. 22 is the original bill of lading gotten by witness 
from the consignee and taken from the said freight office files. 

(Counsel for defendant here admitted of record that the cars 
seized by the Marshal were cars received by Probey under his contract 
with Michigan Buggy Company.) 

Thereupon Plaintiffs’ Exhibit No. 22 was introduced in evidence 
which showed G. T. car No. 327 from Michigan Buggy Company 
delivered to T. O. Probey, including several of the automobiles here 
in suit. 

Thereupon, the plaintiffs, further to maintain the issues on their 
part joined, called as a witness Wilbur F. Nash, who testified that 
in August, 1913, he gave information to Mr. Carmody on the tele¬ 
phone of the w hereabouts of some automobiles wdiich had been placed 
in a stable owned by him by somebody he did not know*; and that 
he was paid a reward of $200 by the firm of Douglas, Baker, Ruffin 
& Obear. 
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And thereupon, the plaintiffs, further to maintain the issues on 
their part joined, recalled as witness E. F. Gerber who offered to 
testify that he paid the amounts opposite each of the items set out 
below in locating and securing the automobiles seized by the Marshal 
and involved in this suit, namely: 

Taxicab hire for Detectives—Reynolds & self 

Fees clerk’s office. 

“ Marshal’s office. 

Telegrams .. . . . . . . . 

7,500 cards & mailing & stamping. 

Hotel bills, etc. 

Mileage & berths & meals. 

Detectives hire & incidentals.. 

62 F. Eglis Expense & hotel bill. 

Replevin bond . 

Attorneys’ fees—Washington. 

Reward for return of cars. 

Storage & expense of shipment of cars... 

“ bill on one car’s tire & gasoline.... 


The court ruled that the witness could testify only to the following 
of such items: payments for. taxicab hire, for advertising, for print- 
detective hire and expenditures of detectives and for awards 
for information. Counsel for plaintiffs objected to the exclusion of 
testimony as to each of the other items included in the above list 
and excepted to the ruling of the court in excluding each of the same! 

Said exception was then duly entered upon the minutes of the 
court. 

The v\ it ness further testified that he was required to pay for taxi¬ 
cab hire in connection with the location of the automobiles involved 
in this suit, after making demand upon Probey for them, $164.50, 
and that he spent after such demand for advertising or printing in 
connection with the locating of said cars $138.90; that said printing 
consisted of 7,500 circulars which were mailed out; that he spent in 
the payment of detective hire and expenditures of detectives $115.45; 
that, after such demand and refusal, he paid $250 for information 
leading to the location of said cars; that he employed three detec¬ 
tives who worked all of two days and two nights, each detective hav- 
ing a taxicab, and had said taxicabs hired from Tuesday morning to 
Thursday morning, three all of that time and several part of the 
time in addition to the three, and continued the seach day and night; 
and that he reimbursed the firm of Douglas, Baker, Ruffin & Obear 
for the expenditures made by said firm for rewards, the total rewards 
paid being $250. 


$164.50 

15.00 

9.50 

17.40 
138.90 
118.60 

56.20 
115.45 
$29.54 
180.00 
500.00 
250.00 
358.75 

30.40 


1,994.24 


6—2862a 
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Thereupon, the plaintiffs, further to maintain the issues on their 
part joined, called as a witness John Doyle Carmody, who 

63 testified that, in conjunction with private detectives, he located 
four or five cars in a blind alley off K Street, and after he 

discovered the cars several men appeared and opened the door of the 
garage and attempted to remove the cars in the alley; that he backed 
his machine at right angles in the alley to prevent the movement 
that was then on foot, and later the Marshal served the necessary 
writ and took the cars; that next day, in company with the Deputy 
Marshal, he located eight or ten cars in an old stable in Southeast 
Washington, and old disused barn, and the Marshal seized them 
under his writ. That one of the men attempted to assault him with 
a large monkey wrench when he would not permit the passing of 
the cars out of the K Street alley. 

Thereupon, the plaintiffs, further to maintain the issues on their 
part joined, called as a witness Edward R. Elkinton, who testified 
that lie was a United States Deputy Marshal in August, 1913, and 
replevied about ten automobiles in Southeast Washington in an old 
barn at one time used for a stable and barn together; that he went 
to about a dozen places before he finally located said automobiles, 
and put them in storage after he replevied them. 

Thereupon the Marshal’s return of the writ of replevin issued in 
this case was introduced in evidence, said return showing that the 
17 cars involved in this suit were seized by the Marshal in accord¬ 
ance with said writ. 

Thereupon, the plaintiffs, further to maintain the issues on their 
part joined, called as a witness Willoughby Santman, who testi¬ 
fied that he was a freight agent of B. & O. Railroad, with offices at 
30th and K Streets, N. W., and had charge as freight agent 

64 of the bills of lading for the cars of freight that he delivered 
from that office; that he delivered car L. S. M. S. 41900 to 

Probev on a bill of lading showing shipment by Michigan Buggy 
Company to the order of Michigan Buggy Company; that the bill 
of lading was endorsed by Michigan Buggy Company and by 
Probey, and that all of the bills of lading marked “Plaintiffs’ Ex¬ 
hibits 23, 24, 25, 26 and 27” show the same thing as to various cars 
shipped by Michigan Buggy Company and delivered to T. O. 
Probey. 

Thereupon Plaintiffs’ Exhibits No. 23, 24, 25, 26 and 27 were in¬ 
troduced in evidence. These, together with Plaintiffs’ Exhibit No. 
22, are the original bills of lading covering the cars in suit, said 
bills of lading showing shipments by Michigan Buggy Company 
to the order of Michigan Buggy Company notify T. 0. Probey, 
Washington. They each bear the endorsement of Michigan Buggy 
Company and underneath that endorsement the endorsement of the 
defendant Probev, and were offered in evidence for the purpose of 
showing that the automobiles covered by the various bills of lading 
were shipped to Probey by Michigan Buggy Company and not by 
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Michigan Motor Car Company, and were delivered to Probey on the 
written order of Michigan Buggy Company. ' 

Thereupon, the plaintiffs, further to maintain the issues on their 
p f r .' Jroneo, called as a witness Mrs. Edward F. Gerber, one of the 
plaintiffs, who testified that she was associated with her husband in 
a partnership in August, 1913, and living in Pittsburgh on August 
A 1913; that on the morning of that day about 10:30 she was in 
the ofhce of the Pennsylvania Sales Corporation and there met 
Probey, the defendant, and invited Probey to dinner that night; 
that 1 robey came to dinner that evening, and besides Mr. Probev 

ax fu " erse ‘f ^f r - Berber and her daughter were present; that 
bo . the conversation all through dinner was mostly of business 

. . " n . d Probey said that he was willing to turn over the care 

lam \ n f hls f«!t and what money he had received for cars he 
had sold, hut under the advice of his attornev, who was his brother- 
in-law he would do nothing until consulting him. That Probev 
was talking about the cars he then had in Washington and the 
money he had received for the cars he had sold; that he spoke about 
the notes and said that Mr. Reynolds did not understand all there 
was about, the notes, there being something he had overlooked, and 
also said that lus attorney had advised him to turn all property into 
rash and salt it away, as creditors could not find cash; that later 
I rohev and witness and her daughter took a drive during which 
Probey said that they would not be able to get his home, as he had 
put that in his wife’s name, and he was glad he had done so, and 
would advise Mr. Gerber to do the same; that at the dinner re¬ 
ferred to by the witness Probey said he thought Mr. Gerber should 
have the care then in Washington, but he would not turn them over 
until he consulted his attornev. 

*7 

On cross examination, witness testified that she did not remember 
that there was a talk about the second of August, 1913, about finan¬ 
cial troubles of Michigan Buggy Company and Michigan Motor Car 
Company; that they had not then gone into bankruptcv; that she 
remembers that they went into bankruptcy, but not the date thereof; 
that she did not know Mr. Gerber had been to Kalamazoo about 
financial troubles the latter part of July, 1913; that Mr. Gerber 
never said anything to her about the condition of affairs after re¬ 
turning from Kalamazee, or if so, it has left her mind; and that the 
only thing she remembers about the business conversation at the 
V™f r e 'Y as about the cars in Washington, and cannot say 
whether anything was then said about the difficulties in regard to 
Michigan Buggy Company or Michigan Motor Company. 

66 °P redirect examination, witness further testified that she 
distinctly remembered the conversation between Mr. Probev 
'^ rb f r a ?^ herself, and did so particularly remember it because 
after Probey left that night Mr. Gerber suggested that she write her 
recollection down, and that she did write her recollection down. 

On re-cross examination, witness testified that she only undertook 
to write down at that time the matters in reference to the Washington 

CATS* 
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Thereupon, the plaintiffs, further to maintain the issues on their 
part joined, called as a witness Gibbs L. Baker, who testified that in 
August, 1913, he was practicing law as a member of the firm of 
Douglas, Baker, Ruffin & Obear in Washington; that his office filed 
a suit of replevin and proceeded to have the Marshal levy on certain 
automobiles for plaintiff in August, 1913; that he went personally to 
Probey’s establishment in Georgetown and searched through his place 
there and found no cars there, but did find cars at other places; 
that he found six or eight cars on K or L Street; that a considerable 
number of circulars were sent out through his office to various people 
• throughout the city asking them if they knew about any such cars; 
that he had one or two or three taxicabs put at his disposal during the 
time he was searching for cars for about a day and a half. 

Thereupon, the plaintiffs, further to maintain the issues on their 
part joined, called as a witness Louis Caplan, who testified that he 
was an attorney practicing law in Pittsburgh, Pennsylvania, asso¬ 
ciated with Mr. George E. Reynolds, and was so associated in August, 
1913; that Mr. Reynolds was general counsel in 1913 for 
67 Pennsylvania Sales Corporation and Mr. Gerber personally; 

that he saw Probey in Pittsburgh on August 2, 1913, and 
participated in a conversation between Mr. Probey and Mr. Gerber; 
that he went into the office of Mr. Reynolds and was there introduced 
to Probey, and Mr. Reynolds said they were discussing the Washing¬ 
ton situation; that Mr. Gerber said Probey had told him he had got 
7 of the cars sold and had got the money for them; that Mr. Reynolds 
then turned around and asked Probey was that right, and Probey 
replied that it was; that Mr. Gerber then said Probey also said he had 
17 more cars belonging “to us” on hand, and Probey replied that that 
was right. Then Mr. Reynolds stated that Probey had said that his 
attorney told him that he could get out of paying a negotiable note 
in the hands of a third person, and witness said he doubted it; that 
Probey said he would not have to pay those notes, and his attorney 
had told him so; that then Mr. Reynolds said something about Probey 
having fixed his property up so nobody could get it, and Probey said 
yes he had got it “salted away all right”; that Probev also said that 
his brother-in-law had it all fixed up and that he had it salted away 
so that nobody could ever get it; that Mr. Reynolds and witness con¬ 
tended with Probey that it was impossible to hide his property from 
his creditors and that they would sooner or later get it; that Probey 
said that the Michigan Buggy Company was going to get Probey any¬ 
way, and asked why he should turn over this stuff now and let them 
get that too, and further said that his attorney had told him he would 
fix it up so that nobody could get anything that he had. 

Thereupon the deposition of Charles E. Johnston, witness for 
defendant, taken at Kalamazoo, Michigan, on the 12th day of No¬ 
vember, 1914, was read in evidence for the defense by Mr. Diggs, 
counsel for defendant, the cross examination being read by Mr. 
Reynolds, counsel for plaintiff, and redirect examination by Mr. 
Diggs. Said deposition was in substance as follows: 
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68 That he is employed by Detroit Trust Company, and for 
five or six years immediately prior to August 6, 1913, was 
employed by Michigan Buggy Company as Assistant Secretary; that 
a list submitted of 64 promissory notes, aggregating $86,279.01 in 
amount and marked “Exhibit A” is a list of notes given by defendant 
Probey to Michigan Buggy Company, all in non-negotiable form, 
which were discounted with various banks by Michigan Buggy Com¬ 
pany ; that he believes all of said notes were outstanding on June 23, 
1913, and all the time until Michigan Buggy Company failed; that 
nine credit memorandum slips marked “Exhibit B” are copies of car 
memorandums issued by Michigan Buggy Company to T. 0. Probey 
under date of July 2 showing the invoice numbers and model num¬ 
bers of automobiles transferred from T. 0. Probey to Michigan 
Buggy Company in care of Pennsylvania Sales Corporation, it being 
stipulated between counsel that said credit memoranda should be 
accepted in evidence in lieu of the original entries; (a copy of one of 
said credit memoranda slips has been inserted heretofore in this bill 
of exceptions at page 7); that it is the custom of Michigan Buggy 
Company to mail out copies of the credit memorandums to the par¬ 
ties to whom they were made, but witness does not know whether that 
was done in this particular case; that 19 copies of invoices marked 
“Exhibit C,” stipulated between counsel to be admitted in lieu of 
original entries, are copies of invoices made from the books of Mich¬ 
igan Buggy Company. Said invoices cover the cars involved in this 
suit, one of which invoices as a specimen of all, only varying in num¬ 
bers, car descriptions and amounts, is as follows: 

“Michigan Motor Car Co. 

Owned by the Owners of the Michigan Buggy Co., Kalamazoo, 

Michigan. 

Oust. Date 8/28. Order Date 10/26/12 7/2/13 

No. Ship to Order of Invoice No. 5980. 

Terms Contract. Charge to Michigan Buggy Co. 

Remittance. C/o Penna. Sales Corporation. 

Via Transferred from T. O. Probey. 


Number. Model. Color. Tires. Price. 

1 R Green Goodyear. $1,585.00 

Less 25%. 396.25 

$1,188.75 
“ 5%. 59.44 

$1,129.31 
Electric starter. 125.00 

Green body_ 25.00 


$1,279.31 

Car No. 5396. 

Motor No. 477-3522.” 
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69 It was further stipulated that “Journal J” of Michigan 

Buggy Company shows an entry charging the automobiles in¬ 
volved in this suit and referred to in said Exhibit C to Pennsylvania 
Sales Corporation, dated July 2, 1913; that Michigan Buggy Com¬ 
pany held title to the cars charged on the Probey account and Penn¬ 
sylvania Sales Corporation account until said cars were paid for; 
that Michigan Buggy Company ledger records show that a balance 
of $370,810.63 was due under date of August 6, 1913, from Penn¬ 
sylvania Sales Corporation to Michigan Buggy Company; that Mr. 
V. L. Palmer was in July and August, 1913, Secretary and Treasurer 
of Michigan Buggy Company, and also General Sales Manager of 
Michigan Buggy Company; that the defendant Probey’s account 
was credited by witness on the books of Michigan Buggy Company 
for the automobiles shown in the credit slips above referred to; that 
thereafter, to the best of witness’ knowledge, Probey was to pay Penn¬ 
sylvania Sales Corporation for said automobiles and was not to pay 
Michigan Buggy Company, and so far as these particular cars were 
concerned, the claim of Michigan Buggy Company against Probey 
was cancelled; that Mr. Probev never paid for these cars, and never 
paid to Michigan Buggy Company any of the notes in the list above 
referred to, to the knowledge of witness; that when cars in suit were 
charged to the account of Pennsylvania Sales Corporation on Mich¬ 
igan Buggy Company books, that charge was made in the regular 
Pennsylvania Sales Corporation credit account, and the balance for 
these particular cars recited in the credit memorandum is included in 
the balance of the indebtedness shown on August 6, 1913, by the 
books of Michigan Buggy Company as due from Pennsylvania Sales 
Corporation; that after July 2, 1913, Pennsylvania Sales Corporation 
paid Michigan Buggy Company for said cars; that witness under¬ 
stood that under an arrangement made June 27, 1913, Pennsylvania 

Sales Corporation was to take over all cars Probey then had 

70 on hand, and just prior to June 27 a credit was made on the 

Probey Carriage account for checks and allowances of $9,752; 

that during the years 1912 and 1913 as the notes given by defendant 
Probey to Michigan Buggy Company fell due, they were largely 
paid by Michigan Buggy Company, but there might have been a few 
instances, possibly one, two or three, where they were paid by Mr. 
Probey, and whenever he did pay any such notes, he was credited for 
the amount upon his account of cars and merchandise shipped and 
delivered by Michigan Buggy Company; that the amounts he so paid 
for notes would be credited to him in payment of cars that he might 
have sold and had not remitted for to Michigan Buggy Company, 
and that he does not know of Mr. Probey ever having paid any of 
these notes with his own money; that in February, 1913, through an 
arrangement between Probey and Pennsylvania Sales Corporation 
and Michigan Buggy Company all automobiles of the 1912 model 
that Probey then had on hand at Washington were credited to his 
account on the books of Michigan Buggy Company, and credit mem¬ 
oranda issued to Probey, and the account concerning the charge of 
such cars against Probey was closed; that Exhibit 4, submitted, is a 
record of credit memoranda issued Probey under date of February 
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27, 1913, showing the transfer of cars from the Probey account to 
Pennsylvania Sales Corporation account on the books of Michigan 
Buggy Company, and the cars shown on said exhibit were paid for 
by Pennsylvania Sales Corporation. Said Exhibit 4 (marked “For 
identification No. 24”), it being stipulated to be admitted and to have 
same effect as the original records, is as follows: 


"Credit Memorandum Issued by Michigan Buggy Co. to Probey C’oe 

Co., Washington, D. C. 


We to-day credit your account as follows: 

Kalamazoo, Mich., Peb. 27, 1913. 

Transfer of following cars: 


Model D—1024... 

... 960.08 

M—3743 

“ M—3567... 

... 1,182.96 

M—3843 

“ H—2238... 

71 

... 1,036.80 

M—3809 

Model H—2227... 

... 1,036.80 

G—2339 

“ G—2202 

. 1,018.80 

G—2340 

“ K—3674... 

. 1,207.08 

H—2301 

“ K—3(593... 

. 1,189.08 

G—2337 

“ K—3688... 

.. 1,207.08 

K—2326 

“ M—3655... 

. 1,179.00 

H—4011 

“ M—3669... 

.. 1,179.00 


1,206.00 

1,279.80 

1,279.80 


1,051.20 

1,051.20 

1,086.08 

1,130.40 

1.153.68 

1.285.68 


21,718.92” 


That part of Exhibit 5 (admitted under stipulation to have same 

aS rr th L e L 0ng ! na ) V s a c °py of instructions sheet issued by witness 
to Mr. 1 abb making the disposal of the cars as shown by Exhibit 4. 
Said part of Exhibit 5 is as follows: 


“Michigan Buggy Company. 
Office Memorandum. 


Do not use for scratch pads. 
Department. Subject 


Date 6/27/13 —19 


Warren Tabb, Office: 

I hand you settlement papers for cars paid for by Mr. Probey ves- 
! er '.?y; P' eas e l°°k over unsettled for cars and come in and see me. 
1 will tell you how to reinvoice the balance, bringinf this letter alone 
with you, today or tomorrow. 6 

V. L. PALMER” 

7/1/13 K enC ‘ 1: ' ) Tran8 ' a11 unsold cars to p enna. Sales Corpn. 
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That witness has seen said sheet before and knows Mr. V. L. 
Palmer’s handwriting, and that the pencil notations on said exhibit 
are in the handwriting of V. L. Palmer. 

Another part of Exhibit 5 (marked “For identification No. 25) is 
as follows: 

“2-28-13. 

W. Tabb: 

On your Probey Cge. Co. stock account please check off as having 
been transferred to the Penn’a Sales Corp. and paid for by them the 
following list of cars: 

No. 1024—Model D.. $960.08 No. 3669—Model M.. $1,179.00 


3567 

U 

M.. 

1,182.96 

745 

U 

M.. 

1,206.00 

2239 

u 

H.. 

1,036.80 

3843 

H 

M.. 

1,279.80 

2227 

a 

H.. 

1,036.80 

3809 

« 

M.. 

1,279.80 

2202 

u 

G.. 

1,018.80 

2339 

u 

G.. 

1,051.20 

3674 

a 

K.. 

1,207.08 

2340 

a 

G.. 

1,051.20 

3693 

a 

K.. 

1,189.08 

2301 

a 

H.. 

1,086.08 

3688 

a 

K.. 

1,207.08 

2337 

a 

G.. 

1,130.40 

3655 

a 

M.. 

1,179.00 

2326 

4011 

u 

u 

K.. 

H.. 

1.153.68 

1.285.68 


These cars were sold to the Penn’a Sales Corporation at reduced 
prices therefore cancel all of your credits to them for commission 
upon these cars. 

CHAS. E. JOHNSTON.*’ 

72 Tliat the copy of letter of February 28, 1913, also a part 

of Exhibit 5, submitted, is a copy of a letter (which it is 
stipulated should have the same effect as the original) written by 
witness for Michigan Buggy Company to Pennsylvania Sales Cor¬ 
poration acknowledging receipt of remittance received for 19 cars, 
and Ls as follows: 

“2-28-13. 

Penn’a Sales Corporation, Pittsburgh, Pa. 

Gentlemen: We are in receipt of your letter of the 24th en¬ 
closing your check for $1,800.00 and your four notes each for 
$2,500.00 which you send us as settlement of the 19 ears taken 
from Probey Cge. "Company, Washington, D. C., being eleven I). G. 
and M cars at $600 each and eight K and H cars at $650.00 each. 

We have made debit memorandum to you- account charging you 
with these nineteen cars at $11,800.00, and have given Probey Cge. 
Co. credit for the same at the invoice value, $21,718.92. 

Yours very truly,” 

CEJ—MO. 

That it was the general tenor of transfers made under date of 
February 27 and July 2, 1913, that they included an arrangement 
between Mr. Probey and Michigan Buggy Company and Pennsyl- 
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vania Sales Corporation whereby Mr. Probey would be credited with 
all cars on hand and the account closed with him as to such cars 
not paid for and the same charged to Pennsylvania Sales Corpora¬ 
tion; that it is the understanding of the witness that Mr. Gerber of 
Pennsylvania Sales Corporation made a full settlement with De¬ 
troit Trust Company as trustee of Michigan Buggy Company after 
the la ter company failed; that Michigan Bug^ Company finally 
got into a course of dealing and practice with Mr. Probey of ease 
and familiarity in procuring notes, and finally got to asking that 
the notes be sent on not dated, and got them without regard to auto¬ 
mobiles on hand with Mr. Probey or cars ordered by Mr 
Probey. J 


73 Thereupon, the plaintiffs, further to maintain the issues 
on their part joined, called as a witness George E. Reynolds, 
who testified that he was an attorney, living in Pittsburgh, Pennsyl¬ 
vania, and went to Kalamazoo in July, 1913, pursuant to a telegram 
and met Mr. E. F. Gerber on the Tuesday preceding August 1st* 
that he has seen Plaintiff’s Exhibit No. 4, (the settlement agree- 
ment dated July 28, 1913), and saw it signed by F. B. Lay, Jr Mr 
F. B. Lay, Sr., and Mr. E. F. Gerber; that F. B. Lay, Sr./was 
president of Michigan Buggy Company and F. B. Lay, Jr., was 
vice-president and assistant sales manager of Michigan Buggy Com¬ 
pany; that on said Tuesday morning he and Mr. Gerber met the 
Lays at the Michigan Buggy Company plant and found that said 
Lays had there a typewritten copy form of an agreement and the 
minutes of a stockholders’ meeting on the day before, which they 
submitted to witness; that witness made some suggestions concern¬ 
ing the last paragraph of said paper and it was changed; then the 
papers were brought into the office where all the persons named 
were present and they all signed the papers in his presence and 
when signed witness looked them over to see that they were signed 
and one paper was handed to Mr. Lay and one was handed to Mr. 
Gerber; that the originals of said papers were actually passed to 
each of the parties, witness doing it himself; that the copy given 
to Mr. Gerber was by Mr. Gerber given to Mr. Lav; that after the 
papers were delivered Mr. Lay had one and Mr. Gerber had one, 
and Mr. Lay, Sr., said that he was now going down to his attor¬ 
ney’s office, and thought he had better take the papers down and 
show them to him, and that Mr. Lay expressed no conditions what¬ 
ever as to the deal not going through. 

That on August 2, 1913, witness was at his office in Pittsburgh, 
and there saw Mr. Probey and Mr. Gerber; that while Mr. Probey 
was there Mr. Gerber stated that Probev had on hand there 
74 in Washington the proceeds of certain cars that had be¬ 
longed to the Pennsylvania Sales Corporation which he had 
sold, and had not turned the money over, and that Probey had 18 
more cars there in Washington belonging to Pennsylvania Sales 
Corporation, and witness asked Mr. Probev if that was correct and 
Probey replied “Yes, sir;” that Mr. Gerber stated further that Mr. 
Probey proposed that certain other sales be made for cars and wit- 

7—2862a 
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ness asked in what form the payments would be made and he said 
a part of it would he trade and a part of it notes; that Mr. Gerber 
then stated that he had asked Mr. Probev to turn over the money 
and to redeliver the cars to Pennsylvania Sales Corporation and 
witness asked Probev whv he did not do it: that Probev said there 
were certain rights that he just did not want to state now and then 
Mr. Gerher spoke about a lot of notes that Mr. Probey had out¬ 
standing and witness stated that if Probev had a lot of notes out¬ 
standing that were coming due, it was necessary that he turn over 
to Pennsylvania Sales Corporation the cash he then had on hand 
and if he, Probev, wanted to sell any more cars for other than cash 
and turn them over he should give security of some outside nature 
upon the property or other notes that he might have to assure the 
payment of the proceeds of the sale of such cars to Pennsylvania 
Sales Corporation, and turn over the balance of the cars or give 
security that he could do so; that this was all discussed, and Probey 
said he was not afraid of the notes that are outstanding, and was 
not liable on the notes; that this was a surprise to witness and he 
asked Probey who signed the notes and to whom they were payable 
and whether any of them were held by third parties and Probev said 
they were; that Probev said he had signed them individually and 
they were payable to Michigan Buggy Company; that nothing was 
said as to the exact form of the notes but Probev was very 
75 positive in his assertion that he was not liable on the notes 
as he and his attorney had fixed that; that when they talked 
about Probey’s giving security as against the purchase price of cars 
to be sold for other than cash Probev said he did not know whether 
he could do that and said he had got everything arranged now so 
that he would not have to pay those notes, and if anybody got any¬ 
thing out of him it would be a long day, as be had got it all salted 
away; that witness asked if that was the case, if Mr. Probev had not 
better turn over the cash that belongs to the Sales Corporation and 
turn over these cars; and Probev said he would have to talk to his 
brother-in-law, his attorney, first; that this conversation occurred 
on Saturday, and Probev said that he would talk the matter over 
with his attorney on Sunday and wire Gerber on Monday whether 
to come down and get the cars and get the settlement; that while 
this conversation was going on Mr. Caplan came into the room. 

That the next witness saw of Mr. Probev was the following Tues¬ 
day morning; that then Mr. Gerber and witness had come to Wash¬ 
ington and went, to Probey’s place of business and met Probey in 
his office; that witness and Mr. Gerber asked Probev why he did 
not telegraph the day before and Probev said he did not want to 
talk al>out this matter any more and refused to talk about turning 
over the money or turning over the cars other than that he would 
not do it, as he had to see his attorney, who was in Atlantic City; 
that witness and Mr. Gerber suggested that Probev go to Atlantic 
City to see his attorney, which he refused to do; that Probey was 
called out of his office and on his return witness asked him again if 
he would not turn the cash over as the delay might be dangerous 
as Probev had said that certain of the notes he had signed were 
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there in Washington and not paid; that Probey said the Michigan 

76 (hf>^nntp«' 0P T‘!i■ !i R< 'I 01 sent tl,e mon ey and he had not paid 

Ifl n0t 1 ? J tend to and that th «v could not 
• . ec .^ a , t'hat he would not turn the cars over but was 

going to wait; that Probey said “I don’t have to pav the notes^ 
ou and you do ; that the same question that came up on the 
preceding Saturday in Pittsburgh about Probev’s liability on these 
notes came up again and witness asked him whether there was any- 
hing pnnte d on the notes to make him positive about h“ “n- 
habihty thereon, and asked if he had a copy of the form of note 
and Probey turned around to a letter file and got out the note which 
is lere in evidence, and. referring to the printed part of it, said it 
was like all of the notes that are outstanding; that the moment wit- 
ness saw said form of note he said he would agree with Probey that 

left P , a !’ le ? n thes 5 notes : that then witness and Mr. 
Gerlier left Probey s place and went to an attorney’s office and 
started this replevin proceeding. 

On cross examination, witness testified that he went to Kala- 

XTt'V 1 !' l 913 ’/ e u a< ‘i" n S thero the Tuesday morning before 
the 1st of August, and had the conference with Mr. Lay Jr. and 

Mr. Lay, Sr., on that morning; that he did not know about Mich- 
gan Buggy Company being in financial difficulties at that time- 
that he went to Kalamazoo on account of a telegram sent to him 
by Mr. Gerber: that Mr. Gerber did not advise him when he first 
saw him Tuesday morning about the financial condition of Mich¬ 
igan Buggy Company—all that Mr. Gerber talked about being that 
he had made a deal the day before closing his car account, and that 
the first witness heard of the financial troubles of Michigan Bug«v 
Company was. he thinks on Wednesday afternoon; that witness 
did not meet the Board of Directors of Michigan Buggy Company or 
ic igan -lotor Car Company; that Michigan Buggy Company had 
its meetings the day before and witness never heard of any eoi-pora- 
tion called Michigan Motor Car Company except he knew of 
‘ 7 a charter for a company by that name; that witness had seen 
Mr. Gerber s contract for cars and that it was absolutely a 
contract with Michigan Buggy Company, the onlv concern he ever 
dealt with; that said contract is the one that Gerber did all of his 
businep under with Michigan Buggy Companv and it is the con- 
fraej.wiat is here in evidence; that he did not meet with the directors 
of Michigan Buggy Company, but that on that morning the minutes 
of the stockholders’ meeting were on hand and said minutes re¬ 
cited the passing of this arrangement to settle the account of Penn¬ 
sylvania Sales Corporation; that witness left Kalamazoo Thursday 
night, or Friday night following; that receivers were appointed for 
Michigan Buggy Company about the 7th of August, 1913, and said 
Company went into bankruptcy about the 20th of September, 1913; 
that on the morning witness and Mr. Gerber saw Mr. Probey at Mr! 
Probey’s office Mr. Probey said that certain notes that he had signed 
payable to Michigan Buggy Company were being presented in Wash¬ 
ington through the banks for payment and he had not paid them, 
and Michigan Buggy Company had not sent on the money as it 
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had always done to lift them; that nobody else was present when 
he and Mr. Gerber were talking to Mr. Probey. 

And thereupon the defendant, to maintain the issues on his part- 
joined, offered himself as a witness and testified that he was in the 
carriage and wagon and harness business, and later in the automo¬ 
bile business at 1230 Wisconsin Avenue, Washington, D. C.; that 
about the beginning of 1912 he had a short time contract with 
Michigan Buggy Company under which no cars were shipped, and 
later in the same year had a contract with the same company under 
which cars were shipped, and that he continued to represent said 
concern up to the time it went into bankruptcy; that the contract 
dated the 28th of August, 1912, marked “Plaintiffs’ Ex- 

78 hibit No. 1,” was the contract under which cars were shipped 
and under which the cars involved in this suit were shipped 

to him; that under said contract he bought 125 cars, signed up 
orders for such cars, and under the contract he was to give a note 
for each car, the note to be paid as the car was delivered; that he 
signed the contract and notes were drawn in the plant of Michigan 
Motor Car Company; but after the notes were drawn somebody 
objected to them for financial reasons, and Mr. Palmer asked if wit¬ 
ness had any objections to making out new notes and sending them 
to the Company and making them payable to Michigan Buggy Com¬ 
pany instead of Michigan Motor Car Company; that witness asked 
him what kind of a note he wanted, and Mr. Palmer had a note 
prepared and asked him to have the note printed in W ashington 
and mailed to him and he would mail back the notes witness had 
already given the Michigan Motor Car Company payable to Mich¬ 
igan Motor Car Company; that the notes he so sent in amounted 
to something like $180,000; that the cars would run from $1,225 to 
$1,410, depending on the model and finish, and these prices were 
all that he was to pay for the cars; that the first time he came in 
contact with Pennsylvania Sales Corporation was when Mr. Gerber 
came dowm and replevied the cars in August, 1913; that he did not 
know there w’as a commission arrangement between Pennsylvania 
Sales Corporation and Michigan Motor Car Company or Michigan 
Buggy Company; that the letter of August 28, 1912, marked “De¬ 
fendant’s Exhibit No. 4,” refers to notes witness returned, which 
Mr. Palmer requested witness to have printed in Washington and 
signed and sent back to the factory to take the place of the notes 
witness had before that time left at the factory; that C. E. Johnston 
was Assistant Treasurer or Assistant Manager of Michigan Motor 
Car Company. 

79 Thereupon counsel for the defendant offered in evidence a 
letter signed “C. E. Johnston, Ass’t Sec’t’y/’ dated August 

28th, 1912, Kalamazoo, Michigan, and addressed to Probey Carriage 
Company, to the introduction of which counsel for plaintiffs ob¬ 
jected. Said objection was overruled, to which ruling of the court 
plaintiffs, by their counsel, excepted. 

Said exception was then duly entered upon the minutes of the 

court 


j 
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Said letter of August 28, 1912, marked “Defendant’s Exhibit No. 
4 was then read to the jury as follows: 


“Michigan Motor Car Company. 


Owned In the Owners of the Michigan Buggy Company. 


Kalamazoo, Michigan, August 28th, 1912. 
Probey Carriage Co., Washington, D. C. 

Gentlemen: We wish to acknowledge at hand receipt of your 
notes to the number of 125, being 

15 notes for $1,245.00 each 

76 “ “ 1,393.00 

32 “ “ 1,418.00 

2 “ “ 1,270.00 


U 

a 

u 


which we have credited to your automobile note deposit account to 
be handled according to our contract with you. 

Yours very truly, 


C. E. J./M. O. 


C. E. JOHNSTON, 

Ass't Sec’y.” 


\\ it ness further testified that he received cars under said contract 
of August 28, 1912, and among them the cars referred to in this 
suit; that he went to Kalamazoo in June, 1913; that he had been 
. acquainted with Mr. Gerber for about 20 ye*ars; that the first time 
he had any conference with Mr. Gerber with reference to 
80 Michigan Buggy Company or Michigan Motor Company was 
in 1911; that Mr. Gerber had tried several times to get him to 
take up the sale of Michigan automobiles; that witness went to Kala¬ 
mazoo in June, 1913, he being worried about the way notes were 
being taken care of; that there were then out on said contract about 
125 notes and about 15 additional from the year previous that he 
had not gotten, into his possession after he made settlement; that 
when he reached Kalamazoo he went to Mr. Palmer, the man he 
had made the contract with, to try to get him to straighten matters 
out; that he objected to the poor manner in which Michigan Motor 
Car Company was taking care of this affair, as they were not doing 
as they agreed to do in this contract, and he made a demand of Mr. 
Palmer that the 125 notes under the 1912 contract be returned to 
him and also the notes that w ere left over on the 1911 contract, and 
demanded also that Palmer pay him the money he had expended to 
rebuild the Michigan cars for the past two years and return to him 
freight money and also the moneys he had paid the Washington 
Star (about $1,100) and the Washington Post (about $950) for ad¬ 
vertising; that Mr. Palmer w T as -surprised that he should seem to be 
so anxious, and told him that he had accepted these notes of his as 
payment for cars, and Mr. Palmer was willing to return to him all 
notes that there had been no cars shipped for, and that the Com- 
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pany would retain notes for all cars on hand that had not been set¬ 
tled for; that Mr. Palmer further stated that at any time witness 
thought it would cause him financial loss to keep these cars, if he 
could not get enough money for the cars to pay the notes, witness 
could return the cars to him and he would return the notes; that he, 
Palmer, would see personally that witness received full settlement for 
all claims but he might be obliged to trade the cars instead of pay¬ 
ing witness money; that witness’ claim for rebuilding cars 

81 was in the neighborhood of about $11,000. if witness remem¬ 
bers rightly; that Palmer agreed to give witness a better con¬ 
tract for the coming year and there would be no further note deal¬ 
ings; that he was to sell the 1913 cars to whomever he saw fit and 
after the 1914 cars came on the floor, if witness found he could not 
then sell the cars, Michigan Buggy Company was willing to take 
the cars back and return the notes taken for payment; that he 
actually made in 1913 a contract for 1914 cars and fixed that up 
with Mr. Palmer; that Mr. Gerber was present when the contract 
for the 1914 cars was signed, but not present the day before when he 
and Mr. Palmer agreed on the arrangement in reference to the 1912 
contract; but witness mentioned that after the 1914 contract was 
signed and told Mr. Palmer in the presence of Mr. Gerber that he 
would insist that Palmer carry out the contract in reference to the 
1913 model cars in Washington as had been the day before, and Mr. 
Palmer told witness in the presence of Mr. Gerber that he could de¬ 
pend on that arrangement being carried out; that he made no con¬ 
tract with Mr. Gerber or Pennsylvania Sales Corporation of any 
kind on that occasion; that on his way home he went as far as De¬ 
troit on the same train with Mr. Gerber, and that Mr. Gerber wanted 
to know what the contract was that Mr. Palmer had made with 
witness the day before; that he told Mr. Gerber that Mr. Palmer had 
agreed to return to him all his notes except the notes for cars on 
hand, and those he had accepted for payment of cars with the under¬ 
standing that after the 1914 model cars had arrived on the floor and 
he found he could not sell the 1913 models unless it was at a loss, he 
could return the cars to the Company and they would then return 
the notes that they were holding for payment, and further that Mr. 
Palmer had agreed to settle his claim against the Company, but 

would perhaps have to trade him cars: that Mr. Gerber told 

82 witness to hold on to the cars until somebody gave him money 
for them, that the Michigan Motor Car Company was in 

serious trouble, that he, Gerber, had gotten the witness into this and 
would learn all he could as soon as he could, and wire Probey; that 
Mr. Gerber never offered to buy any of the 1913 cars when Mr. 
Gerber was present at the conversation witness had with Mr. Palmer; 
that Mr. Gerber’s statement to him on the train was the first infor¬ 
mation he had of Michigan Motor Car Company or Michigan Buggy 
Company being in financial difficulties; that witness arrived in 
Washington on the third of July and after that he was inquiring 
around all he possibly could to find out the true condition of the 
Company he was dealing with, and did not get anything more than 
rumors until the 31st day of July; that he had out at that time with 
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Ko g Xu^ U S^<ftOOO Pnn / Fv'if 8 on the 1918 models amount- 
1 91 W 8 o/!? J ’* a . n< a ^> u * fifteen that had been settled on the 

191- cars , that at that time he had in the neighborhood of 26 cars 

unsold; that on the 31st of July he received a telegram from Mr. 

blanks t<? Piit f 1 bis counsel and bring deeds and mortgage 
!,;' n V “> Pittsburgh; that he got on the train and went to Rtts- 
j gh and went to Mr. Gerber’s office and met Mr. Gerber; that 
Mr. Gerber said he was sorry for witness, that the Michigan Motor 
Car Company was going to fail, that Gerber had got witness into this 
muddle and was going to get him out of it; that Gerber told witness 

!°ndT‘ T‘i his Property to Gerber and whatever stocks 

and bonds he had, and also to turn over the cars, and that after the 

Company got through the bankruptcy law, and we got through with 
fighting the banks, he would return witness’ assets; and witnel asked 
.Vf. A, lf * l "as bad as he thought, and Gerber said it was very 
. * ’ ‘hat Mr. Gerber then asked witness if he would go down to the 
office of Mr. Reynolds who could explain matters fully to him • that 
witness replied that he had no attorney there and did not 
83 care to go to Mr. Reynolds’ office, that he wanted to get back 

1 • .. to '' a '!, U1 ! s !? n a? < l“ lck as he could so he could confer with 

his attorney; that Mr. Gerber said he had some personal matters to 
take up with Mr. Reynolds and wanted witness to ride down with 
him; that witness went with Mr. Gerber to Mr. Reynolds’ office and 
Mr. Gerber began to speak of this case, and witness told Mr Gerber 
there in the presence of Mr. Reynolds that he did not care to talk 
about this in any way at all, but wanted to get back to Washington 

fw \r nf p "7 th hl f a ,"i° rne Y’ lf P osslble > h) try to protect himself; 
that Mr. Gerber asked him how many cars he had in Washington; 

that witness told him he had 18 cars on the floor unsold, and 8 in 
process of sale, deposits having been made on them; that Mr Rey¬ 
nolds wanted to quiz him on the case and said that the Michigan 
Buggy Company was “in the hole” to the extent of close to four 
millions of dollars; that witness told Mr. Reynolds that he would not 
talk any more of this case until he had a chance to consult his at¬ 
torneys at W ashington; that he and Mr. Gerber then got up to leave 
the office, and as he went out of the door Mr. Reynolds called Mr. 
Gerber back and told Mr. Gerber there was only one thing for him to 
do and that was to get to Washington as quickly as he could and get 
all the cars that witness had on his show floor into his Gerber’s 
possession; that Mr. Gerber came down into the car and witness 
went home with Mr Gerber and there met his wife; that Mrs 
Gerber said that she hoped this Michigan trouble was not going to 
caus« witness and Mr Gerber to lose a lot of money; that Witness 
replied that lie didn t feel any too good after the news he had heard 
here in Pittsburgh, and asked Mrs. Gerber not to talk any more 
about the Michigan trouble. That after supper Mr. and Mrs. Gerber 
brought him to the depot where he took the train for Washington- 
that nothing was said at Mr. Gerber’s office in the morning about 
Mr. Gerber, or Gerber and his wife, or a Gerber corporation 
‘ nr partnership, or Pennsylvania Sales Corporation owning 
these cars, or about anybody owning them except Michigan 



56 EDWARD F. GERDER ET AL. VS. T. OLIVER PROBEY. 

Biiggv Company, noi was anything said at Mr. Reynolds’ office about 
Pennsylvania Sales Corporation or Gerber owning any of these cars, 
nor any claim made that they owned them; that on the Tuesday after 
witness’ return to Washington, Mr. Gerber and Mr. Reynolds called 
at his office; that Mr. Gerber said to witness he had bought witness’ 
Michigan cars and came to Washington to get possession of them; 
that witness said to Gerber that he knew’ that w itness gave Michigan 
Buggy Company 125 notes for 125 cars, and that Gerber or anybody 
else was welcome to these cars provided witness got his notes and all 
claims that are due on these cars; that Mr. Gerber said these were 
troubles of witness’ ow n, and witness would have to look to Michigan 
Buggy Company; that witness replied that in this case he was going 
to hold on to his cars until he knew’ where he stood, and Mr. Gerber 
said if that was the case he would replevy the cars; that witness then 
told Mr. Gerber he could go ahead and w itness would consult with 
his attorneys and do everything possible to protect himself; that wit¬ 
ness walked out of the office leaving Mr. Arrison, Mr. Gerber and 
Mr. Probey in there; that witness then saw’ Mr. Diggs, his attorney, 
and then went to his office and instructed the office force that it w r as 
Mr. Diggs’ advice that witness should do everything possible to hold 
on to the cars, and witness told Mr. Arrison and Mr. Powell that they 
had better place the cars where they could not be so easily found, 
because somebodv was fooling with the cars on the floor; that he 
does not know w here Mr. Gerber or Mr. Reynolds got the note they 
have produced here; that these notes were in his private desk: that 
he has never given any note to them nor shown any note to them; 
that he never knew of any contract such as the Plaintiffs’ Exhibit 
No. 4, purporting to be a contract between Michigan Buggy 
85 Company and Mr. Gerber as to turning over some cars, and 
never heard of such paper before this trial, and had never 
been advised that there was any such claim before this was pre¬ 
sented at this trial; that witness has never seen the original of Plain¬ 
tiffs’ Exhibit No. 7 which purports to be a copy of a letter dated 
February 27, 1913, addressed to him and signed E. F. Gerber, nor 
was any such letter ever received by witness; that he did not have 
any conversation on the train with Mr. Gerber about Mr. Gerber 
taking the 1913 cars witness had on hand on any terms such as he 
had taken the 1912 cars; that the Michigan Buggy Company did 
take some 1912 cars off of witness’ hands and Mr. Gerber had “a 
say” about the shipping instructions and where they were to be 
shipped to, but that he and Mr. Gerber did not have any contract or 
arrangement or agreement either for Mr. Gerber or for Pennsyl¬ 
vania Sales Corporation relative to taking off his hands the 1912 
cars, and in the conversation between him and Mr. Gerber on the 
way to Detroit there was no reference to any conditions about the 
1912 cars; that Mr. Palmer wrote witness and told him that he had 
instructed Mr. Gerber to place the 1912 cars elsewhere for Michigan 
Buggy Company; that he then received letters and wires from Mr. 
Gerber as to w’here he should send said cars, and that this was the 
occasion of witness sending the 1912 cars on Mr. Gerber’s order; 
that there never was any letter sent him about insurance on these 
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L 913 1 fr T- Mr - Gerber ; that the market retail value of the care 
involved in this suit was $1,740 apiece for the big care, of which 

ere were 15, and approximately $1,500 apiece for the smaller cars, 
of which there were two; that in the conference referred to in Mr! 
Gerber s oflice in Pittsburgh witness did not say that they could not 
recover these notes from Turn nor that he had been advised to any 

ha ? j "° r dld Wltness say in such conference that he 

»b had hidden his property and arranged to get rid of it and 

... , salt it away or fix it so creditors could not get hold of it, and 
that he had done no such thing; that nothing was said in regard to 
the things just referred to either in Mr. Gerber’s office or Mr Rev- 
nolds office or at the Gerber supper table; that Mr. Gerber, Mre. 

thfi rlrkf! S l Gerber a 2 d J. he w , ltne f were P res ent at the dinner at 
the Gerber house in Pittsburgh ; that the letter of July 17 1913 

from Mr Gerber refers to sold Michigan care, and that by the words 

contained in said letter, to wit, “In reply to your letter in regard to 

settlement for all cars sold, would say that I will make a settlement 

9 if if’’ CH r de lvered ;', nd also *i' ose that we have deposits on the 
24th, witness meant that he had care that full payments had not 

been made on, but expected to be complete by the 24th, and he was 
then going to send the check to the company in reply to Mr. Gerber’s 
letter stating that the company was in need of capital; that witness 
does not remember the letter dated July 12, 1913, from Mr. Gerber 
to witness, but that he had a letter from Mr. Gerber requesting him 
to gather what funds he could and get them to Michigan Buggy 
Company which was sadly in need of money; that the codv of 

wafnnTTh f ‘‘ Pla f inti f , E * bibit J 1 ®* 18 ’” as witness rememLs 
was not th e letter to which his reply of July 17, 1913, was made 

as the letter witness had from Mr. Gerber mentioned about the 
Michigan Buggy Company wanting money, but if that was the letter 
his treatment of it was money for the Michigan Buggy Company • 
that witness never knew anything about the entry of so-called credit 
memoranda for 1913 cars claimed to be in the books of Michigan 
Buggy Company in connection with his account, and that no notice 
was ever given him that on the books of Michigan Buggy Company 
in July, 1913, they had undertaken to check his cars off as to Mr. 
Gerber; that witness never saw or knew anything about any of the 
alleged invoices of Michigan Motor Branch which Mr. Gerber 
87 has testified in regard to; that witness never consented in any 
way to the turning over of these cars or the crediting of these 
care by Michigan Buggy Company or Michigan Motor Car Company 
to Mr. Gerber or any of his allied concerns, and never did know of 
any attempted transfer of these cars. 

On cross-examination, the defendant Probey testified that he 
turned back to Michigan Buggy Company all the cars unsold on the 
iyi2 model contract, but never got his notes back, though Mich¬ 
igan Buggy Company was to send him the notes just as soon as the 
cars were turned back; that he did get some notes back when he 
would send Michigan Buggy Company money out of the proceeds 
of the sale of their cars to take up notes; that to the best of his knowl¬ 
edge he did not get the credit memorandum for 1912 model care 
8—2862a 
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marked “For identification No. 24,” but that he never paid for the 
ears shown on said credit memorandum; that he had turned back to 
Michigan Buggy Company the cars shown on said memorandum, he 
having demanded that Michigan Buggy Company take them out 
of his possession; that the 1018 cars he had in June, 1913, 
were not a had lot as they were all rebuilt, witness having 
done the rebuilding of said cars, they having been taken after 
he had done the work and put them in good shape for good 
sale; that the parts were furnished or ordered by Michigan 
Buggy Company; that he never had hut three 1918 cars he had to 
change the motors in; that he corresponded with Mr. Gerber con¬ 
cerning automobiles received from Michigan Buggy Company; that 
he had tried to get Mr. Gerber to take the 1912 model tires off his 
hands; that he had no notice that Michigan Buggy Company has 
accepted the 1912 cars back from him and given him credit for 
them, that after witness had gotten after the Michigan Buggy Com¬ 
pany that Company wrote him it had placed it in the hands of Mr. 
Gerber to place the cars elsewhere, and then witness wrote Mr. Ger¬ 
ber; that witness made payment for some of said 1912 cars 

88 to Mr. Gerber because the Company had notified him that it 
was in the hands of Mr. Gerber to place the cars elsewhere; 

that he made payments for such of said 1912 cars as he sold and 
shipped all of the others upon the order of the Michigan Buggy 
Company to Pennsylvania Sales Corporation or E. F. Gerber; that 
he does not think Plaintiffs’ Exhibit No. 18 is a copy of the original 
letter ho received asking for money and to the best of his knowledge 
it is not a copy; that he received a letter asking for money but can¬ 
not produce it localise he kept a very loose file in his office; that all 
of the cars on hand the day the replevin writ was issued were held 
bv him under the contract of August 28, 1912, “Plaintiffs’ Exhibit 
No. 1,” and under his agreement with Mr. Palmer. 

The following proceedings then occurred: 

Questions to witness by Mr. Reynolds, attorney for plaintiffs: 

Q. You never have paid any of the notes that were outstanding 
on June 27th, 1913, have you? A. I do not think there has been 
any notice to do so since June 27, 1913. 

Q. That is the day that you paid some $9,000 to the Michigan 
Buggy Company, is it not, for other cars that you had sold prior to., 
that time? A. Yes, sir. 

Q. The time you were up at Kalamazoo. Nobody has asked you 
to pay any of those notes? A. Since that time? 

Q. Yes. A. There has been demand made for the payment of 
notes, yes. 

Q. Each time any demand was made for payment you re- 

89 fused and said that you were not liable? A. No, I never 
refused payment. 

Q. No notice was ever given that notes were presented here at the 
bank for payment? A. Yes, for people that held them for ma¬ 
terial. 

Q. Do you say now that any one has made claim against you for 
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“n^TEThaT^diaJa^ 1 " 616 ^ A ‘ The Bridge Magneto Com- 

think Tt h was n ° te and paid ’ was il not? A - N <>, I do not 

tnititt n °T l ,ain * *T W ’ ha I e the - v? A - I do not know 

notP taT , 1 kn ? w thev made a demand on me to nav a 

note. T do not say nobody paid it. I never paid it W 

Q. Yes, and you do not intend to, do you? A T evnpnt tn no 

some of these notes, yes. I expect to’ pay 26 notes' P ‘ *° Pay 

ft Which? A. For the 26 cars I got. 

the^first 26°^ that m^c &T intend to pay? A ' 1 -tend *> PV 
Q. From now on? A. Yes. 

Q. You do not? A. T have not been advised of that, no, 

90 court Tn'eauitv ft??®*? proceedin * * Pending in this 
mainder of the 26 cars'not covert inaction, 1 do fm not?* *' 

action is brought by tws 

duce r the e reeord Th6 C ' alm ' S thr ° URh this plaintiff ' We will pro- 
The Court: Perhaps you had better not pursue that. 

By Mr. Reynolds: 

other case that Mr. Gerber is concerned in? R d ’ 18 thls thls 
g . r Q. Yes, the Gerber Company. A. I have knowledge of that, yes, 

M *” of " ,o " note - p»s« *. 

Mr. Lambert.* I object. The record states for itself and to ask 
eitherThTscon - who ho ! ds a11 thes e notes is manifestly beyond 

disposition SUPP0Se reaUy this is testin 8 th « good'faith of his 
Mr. Reynolds: Yes. 

to pay these* noteO "' bether be iS rin ° ere in statin * that he intends 

alHhei a note rt are BUt ‘h 6 " 6 iS " 0 here that he k “ows where 

The Court: He has asked him if he does not know that these 
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notes are all held by parties to the other case and that they 

91 have disclaimed any intention or ability to collect them. 

By Mr. Reynolds: 

Q. You know where all the notes are, do you not? A. No, sir. 

Q. You do not know how many you signed? A. I do; 125. 
Fifteen from 1912 is left out, and 125 was signed when this con¬ 
tract was signed, one particular car order; and as the notes were 
due and cancelled, there was a new one that went into existence at 
the time. 

Q. There were never any of them retired, were there? A. No, 
sir; the Michigan people would not retire them. 

Q. And you never had on hand, say, more than 35 automobiles 
at one time; and yet you had 125 notes out? A. These notes were 
supposed to be put into existence as they shipped a car. That they 
failed to carry out. That was my complaint when I went to see 
Mr. Palmer. 

Q. You knew that they had actually put into the hands of third 
parties, banks and others, did you not, notes in amount twice as 
many as you ever had cars at one time, did you not? A. If I did, 

I found it out only when they became due. 

Q. You found it out when they became due; but you kept on 
making payments to the Michigan Buggy Company, as you sold 
cars, and did not get notes back, did you not? A. I demanded them, 
but could not get them back. 

Q. Yes; and as late as June, when you made your 1914 contract, 
you did not get any notes back, did you? A. No; I demanded 
them. 

Q. And you made that demand? A. I demanded four of them. 
Mr. Palmer promised to see that they were returned to me, but those 
promises have never been carried out. 

92 Q. You have checked over the number of notes that you 
signed, and have not received back, have you not, before 

now? A. No, sir; I have not cheeked them over. 

Mr. Diggs: He said that he did not receive any of them back. 
He gave 125 notes. 

Mr. Reynolds: I am just testing whether he knows where they * 
are. I now offer in evidence a record of this court, in case No. 
32828, in Equity. 

The Court: Have you not already got from the witness all that 
you care for about that? 

Mr. Reynolds: No; your Honor, we have in the record evidence 
of the answers filed by the holders of these notes in answer to the 
bill in equity, where the money is claimed by the Edward F. Gerber 
Company, and they admit the allegations of that bill. 

Mr. Lambert: I object to that and move to strike it out. 

The Court: The jury will take no notice* of that. That is merely 
for the Court. I think that is not admissible. 

Mr. Reynolds: I take an exception, your Honor. 

The Court: The exception will be noted. 
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Court^ eXCeption was then note(i u P on the minutes of the 

At that point it might be well to note on the record 
that this is a suit between different parties. 

The Court: The number of the ease has been referred to Per- 
haps you had better give the number of the case, so as to be sure 

Mr. Diggs: It is No. 32828, in equity. 

93 The said ease was one brought by Edward F. Gerber Com- 
panv, a corporation, against T. Oliver Probey, the defendant 
herein and others, in which the plaintiff claimed the proceeds, and 
asked for an accounting therefor, of such of the 26 cars (excluding 
the cars involved in this suit) in the possession of said Probey al¬ 
leged to have been purchased by Pennsylvania Sales Corporation 
from Michigan Buggy Company on June 23, 1913, and heretofore 
referred to in testimony, as had been sold by Probey after June 23, 

.1 V ,, ai " ■ , re I le institution of this replevin suit, it being alleged 
that the rights of Pennsylvania Sales Corporation to said cars and 
the proceeds of those sold had been transferred to Edward F Gerber 
Company, a partnership (the plaintiffs herein), and by said partner¬ 
ship transferred to Edward F. Gerber Company, a corpora- 

9"i That the proceeds from the sale of 12 cars sold prior to 

June 25, 1913, was given up by Probey to Michigan Buggv 
Company when there were $15,000 of notes'of defendant out on 
the model of the year before, but the notes were going to be returned 

l"! r v ' as * 0< ? n the Michigan Buggy Companv received the cars, 
and though the Company got the cars he never got the notes; that 

^ th ?, n ?f a ?- a , lri ,' ntl ' out « ettin S the old notes back when 

!ll ;V ! oio 6 ’ ^ l e / K that for about 15 notes for 1912 cars after 
all the 1912 cars had been taken away by Mr. Gerber or his companv 

sold w h ! had remitted to Mr Gerber for such of them as h/had 
sold, that at that time lie had about $180,000 of notes outstanding 
he supposes, in the hands of Michigan Buggy Company; that Michi¬ 
gan Buggy Company has not made any claim against him on the«e 
notes, nor has the trustee nor the receiver for Michigan Buggv Com 
pany; that neither Michigan Motor Company nor any oneto that 

ttoTdav 88 !T* 16 M y d ® n ? and for the payment of those notes; that on 
i cm i < a ' K ’.' ore Mr. Palmer agreed to make the new contract for 
1914 cars it was agreed that there should be no more notes and 
a though witness signed the 191-1 contract Mr. Palmer said there 
would be no such thing as any more notes; that his automobile bmsi- 

tW Vlf condu ® ted > n bis own name: that witness took it for granted 
that the cars he got under the contract of August 28 1919 

manufactured by Michigan Motor Company Zause the ltr^t 

as that way and Mr. Palmer told him that the automobile busi 
ness was carried on by the Michigan Motor Companv and it was 
tran-sactine ( thus business through the Michigan Buggy Companv 

for *1919 f ’ e ' 10teS wer , e eiven at the beginning of^the contract 

of same were with dato™* d ^ and ’ witness recalls, all renewals 
or same were with date, and during the year 1913 such notes fle h» 

sent Michigan Buggy Company were all renewals and w^ Lnt 
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without regard to the number of cars witness had on hand; 

95 that Michigan Buggy Company had a whole bunch of notes 
that were given at the time of the said contract; that witness 

holds himself liable on the first 26 notes that are presented after 
now; that more than 26 notes have been presented to him before 
this and he has not paid any of them; that witness had nothing to 
do with moving the cars out of his place of business the night be¬ 
fore Mr. Gerber came to Washington in August, 1913; that in his 
judgement the cars were not moved until Wednesday morning, 
started early Wednesday morning and finished Wednesday afternoon, 
although he is not sure of that fact; that he did not give any instruc¬ 
tions as to moving the cars until Wednesday morning and if the 
cars were moved out on Monday night and Tuesday night, and there 
were none there on Wednesday morning, he did not know it. 

On redirect examination, witness said that there was no demand 
made on him for payment of any notes until after the cars had been 
taken away from him; that then these 20 notes came due and then 
the people who had notes made demand on him for payment and he 
did not pay; and he has never been paid anything for the $11,000 
for rebuilding the cars. 

96 And thereupon, the defendant, further to maintain the 
issues on his part joined, produced Max Robinson, a witness, 

who testified that he was a manufacturer of wagons and resided at 
Martinsburg, West Virginia, and knew Mr. Gerber and other people 
who knew him, and has known Mr. Gerl>er for five or six years, and 
has frequently heard his reputation for truth and veracity discussed 
by people wlio knew him; that he knows what his reputation is 
among those people who know him, whom he has talked with; that 
he could not recollect with whom he had talked al>out Mr. Gerber’s 
reputation or who had told him anything about it, but named Mr. 
George Getz who mentioned Mr. Gerber’s name several years ago to 
witness; and witness cannot name any one else whom he has heard 
speak of Mr. Gerber. 

Thereupon counsel for plaintiffs objected to the competency of 
the witness to testify as to what Mr. Gerber’s reputation is, and the 
following proceedings took place: 

“By the Court: 

Q. Have you heard it spoken of frequently enough so that you 
think you know what his reputation is in that respect? A. Yes 
sir. 

Q. Among a large number of people? A. Manufacturers. 

Q. Among a large number of people? A. Yes sir. 

The Court: The objection is overruled.” 

Whereupon an exception to such ruling of the Court was taken 
by counsel for the plaintiffs and said exception was duly noted upon 
the minutes of the court. 

Witness then testified that Mr. Gerber’s reputation for truth and 
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veracity is unfavorable; that witness had done business with 

fed I r ? e - V >, a \ ld that a former witness, who teti- 

■i • , th . at he hoped to do business with Probev at some future 

time, is a business representative of this witness. ‘ 

And thereupon, the defendant, further to maintain the issues n„ 
his part joined, produced William D. Arrison who testified that 
he was in the automobile business and had bZVabo^Z 

tov!l l' t | M1K ? S r e< ,i n selll , ng Mic higan automobiles in 1913 with Mr 
obey, the defendant; that he knows Mr Gerber and Mr p^,-.,,.i,i 

and saw them in the summer of 1913 in *e s “t^om Sr’ 
robe\ s place; that they came into the place and asked for Mr 
Jrobey and witness told them Mr. Probev was not Ha ^ a 

them into the private office while hewentS ge° M . Vroll^Z 
he and Mr. Probey came in together and went into the office and 
r. Geiber said to Mr. Probey that he had bought Probey’s Michi 
gan cars, and had come over to get them; that Mr. Probev told Mr 
Gerber he could not get his Michigan cars, or any one elsJ until £ 
had first turned over to Probey 125 notes given by him to the Mich ® 
gan Motor Company in payment for cars, and also reimbiiTNAd 

Michigan ^ars^ tharMr^Proh/^/ ng> and Gilding 

licmgan cars, that Mr I robey further said that these note* he 

had gi\en the Michigan Motor Company were sold to thedif 

98 ferent banks, and some of them were* traded for parte for 

Michigan cars; that Mr. Cierl>er said he knew that hnt that 

was Probev s trouble and the Michigan Motor Comnanv’^W M ! 

he wanted was the cars, and Mr. Probev i f ft/ S ’ th & what 

he felt aixiut it, he would hold on to the car* and internal ^ 
on to the cars and do all in his power to hold them j 

them; that With^ 'that® M^Probey’“mid°^Mr *Revnold® W0 !! ldre P lev y 
the office and downstairs leaZg Mr Gerber Sd h/Zte l ° U l° f 
Mone, and witness went over Ind satdowZat M? 
that while witness was at the da*k a hmwlln * 

ryg Mom', 10,‘JpTy ‘uinSd SL„ no Sd , wl «;■ 

that Mr. Gerber looked at the notes and then witness nut tbcm iZ 
in the pigeon hole, but did not count them when heZve th» b * k 
Mr. Gerber nor when they were retnrnpd • tw i? e g ? Ve t “ en i to 
Gerber walked down to The Ke D^rtmlt ^ “f; 

way down Mr. Gerber asked witness if ^ie wL safefied^ffib te 
position, and remarked that the Michigan V2 ^ lsfied Wlth h . ls 
serious trouble; that witness told Mr. GeZr he Z^ffirlv wcZt' 11 
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would stand by him on this proposition and help him to get 

99 these cars, he, Gerber, would take care of witness and see that 
he got a good position under the reorganization; that witness 

declined the proposition; that plaintiffs’ exhibit No. 20 is one of 
the notes that witness let Mr. Reynolds and Mr. Gerber have in 
their hands that day; that he left Mr. Reynolds and Mr. Gerber in 
the private office of Mr. Probey alone while he went out half a 
block away; that Mr. Probey did not give them any note when he 
came back; that the witness had arranged for the sale of several 
of the cars that were taken under the replevin writ, but none of them 
had been sold; that he thinks there were three or four of the 1913 
cars that he had arranged for the sale of, and that these were $1,700 
cars; that witness did not bring Mr. Gerber and Mr. Reynolds over 
to the Willard Hotel in an automobile that day, and did not talk 
to Mr. Reynolds later that day, and never talked to either of them 
after he went to the Service Department on Tuesday. 

Thereupon, the defendant, further to maintain the issues on his 
part joined, produced Charles F. Diggs, who testified that he was a 
member of the Bar of the District of Columbia and had been for 
thirteen years, and met Mr. Gerber in Kalamazoo on November 13, 
1914; that he met about half a dozen other people who knew him in 
Kalamazoo, and heard his reputation discussed among them and 
knows his reputation among those people for truth and veracity and 
that it is bad. Witness further testified that Mr. Probey first con¬ 
sulted him relative to his trouble with Mr. Gerber after Mr. Gerber 
had been to his place of business and told him he was going to bring 
a writ of replevin to get the cars. The witness was then asked by 
counsel for defendant the following question: “What advice did you 
give him (Mr. Probey, the defendant) on that occasion relative to 
the information as to Mr. Gerber’s statement that he was going to 
replevy the cars?” To which question counsel for plaintiffs 

100 objected as immaterial and irrelevant, and thereupon the 
court made the following statement: 

The Court: “I think I will allow the defendant to show that his 
counsel advised him to put the cars out of reach. 

Mr. Reynolds: May we have an exception, please? 

The Court: Because there might be some inference drawn from 
his action if it had been without the advice of counsel which would 
be different from the inference drawn if it w^as known that it was 
done with the advice of counsel ; and an exception may be noted.” 

Said exception was then duly entered upon the minutes of the 

court. 

The witness then answered as follows: “I advised him to dispose 
of those cars in a way that Mr. Gerber could not get them until I 
had time to think out the matter. It was a very important matter 
and it would require some thought before I could advise him as to 
his legal rights.” Witness further said that he had never advised 
Mr. Probey to transfer any of his property to avoid payment of his 
debts, and has never actually transferred any of his property for 
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him, and has never advised him to “salt away” anv of his Dronertv 
and never advised him in any way to undertake to try to avoid the 
payment of any debts that were justly due. 

Thereupon, the deposition of Everett C. Jacobus, witness for 

cemb^lou^" at Ka , la " lazoo j Mich ;8 an > on th e 12th day of No¬ 
vember 1914, was read in evidence for the defense by Mr. Discs 

counse for defendant. Said deposition was in substance as folW 

1905 ha ta h AiisnstT I lQ^ d by i M ! c ; hl « a11 B “ggy Company from Mav, 
190o to August 6, 1913, as bookkeeper; that the exhibit shown him 

D le tlt o° f aut °niobiles referred to therein be- 
f°"^ d t0 Michigan Buggy Company, and Pennsylvania Sales Cor- 

ra^nS ''* S / e ii' n8 ag ® nCy ° f Michigan Buggy Company; that the 
cars indicated therein in possession of Mr. Probey as sold by Mr. 

Probey would not be his, but would be transferred to Pennsylvania 
Sales Corporation; that Pennsylvania Sales Corporation was responsi- 
b e for the cars, but during the regular course of business between 
Michigan Buggy Company and Pennsylvania Sales Corporation an 
account would be made direct to Michigan Buggy Company or to 
ennsyhama Sales Corporation; that when witness says 
101 Pennsylvania Sales Corporation was acting for sales to Mich¬ 
'S*}' 1 Buggy Company, he does not mean for such cars as 
were credited to its account and charged to Pennsylvania Sales Cor¬ 
poration, but means those charged to him; that Michigan Buggy 
Company looked to him for payment, and closed the account of Mr 
r robey so far as Probey was concerned. 

1 1 j T7~ 1 . • | . - 1 witness for defendant, 

taken at Kalamazoo, Michigan, on the 12th day of November 1914 

was read in evidence for the .defense by Mr. Diggs, counsel for de- 
lendant. baid deposition was in substance as follows- 

i on? a * h A was b y Michigan Buggy Company from May, 

1902, to August 6, 1913, and from June 1st to August 6 1913 as 
Assistant Purchasing Agent. Upon being shown Exhibit C and 
being asked what that would indicate respecting title to the cars 
enumerated therein, witness stated it was his understanding that 
Pennsylvania Sales Corporation was General Eastern Sales Agent 
of Michigan Buggy Company; that in speaking of title of the cars 
remaining m Michigan Buggy Company he only means to state a 
conclusion from the written agreement. 


Thereupon, the deposition of Morris S. Arnold, witness for de¬ 
fendant, taken at Kalamazoo, Michigan, on the 12th day of No¬ 
vember, 1914, was read in evidence for the defense by Mr Diggs 
counsel for defendant. Said deposition was in substance as follows’ 
That he was employed by Michigan Buggy Company as assistant 
treasurer from 1907 until the time of the receivership; that there was 
such a corporation as the Michigan Motor Car Co.; that Penn- 
102 sylvania Sales Corporation was merely selling agent of Mich- 
igan Buggy Company on sales contract; that if cars were 
charged to Probey and afterwards same cars were charged to Penn- 
9—2862a 








4 


66 EDWARD F. GERBER FT AT.. VS. T. OLIVER PROBEY. 

sylvania Sales Corporation bv Michigan Buggy Company, it would 
indicate the transfer of and control of the goods then in the hands 
of T. Oliver Probey; and that, after credit was given to Probey and 
charge made to Pennsylvania Sales Corporation, Michigan Buggy 
Company looked to Pennsylvania Sales Corporation for settlement 
for the cars involved in this suit. 

Thereupon E. F. Gerber was recalled in rebuttal and testified that 
Pennsylvania Sales Corporation and Michigan Buggy Company had 
no connection with each other; that it is not true, as stated by witness 
Arrison, that said Arrison gave him the note in evidence; that he 
did not tell Mr. Probev on the way from Kalamazoo to Detroit that 
Michigan Buggy Company and Michigan Motor Car Company were 
in bad condition financially; that Mr. Probey did not in his presence 
repeat to Mr. Palmer the terms of any arrangement he bad made 
with Mr. Palmer at any time when witness was not present; that 
witness was present at all conferences; that witness did not ask Mr. 
Probev to turn over his assets to him to hide or to retain until Michi¬ 
gan Buggy Company’s business trouble passed by; that witness Arri¬ 
son brought Mr. Reynolds and himself from Mr. Probey’s place of 
business on the Tuesday mentioned after having their conversation 
in Mr. Probey’s office. 

103 Thereupon the witness was asked the following question 
bv Mr. Reynolds, counsel for plaintiffs: 

“In connection with the statement that Mr. Probev made that you 
had told him in June that the Michigan Buggy Company was in 
financial difficultv, when did you and the Pennsylvania Sales Cor¬ 
poration buy the last Michigan Buggy Company notes outright?” 
And the following proceedings took place: 

Mr. Diggs: One moment, if your Honor please- 

The Court: I do not believe we had better go into that. He testi¬ 
fied about that. 

Mr. Reynolds: He did not state when. 

Mr. Lambert: Your Honor sustained an objection to any subse¬ 
quent transaction. 

Mr. Revnolds: This was in July. 

The Court : I think I shall exclude that. 

Mr. Reynolds: An exception? 

The Court: An exception may be noted. 

Said exception to tbe ruling of the court in excluding said question 
was then duly noted upon the minutes of the court. 

Thereupon William Arrison was called in surrebuttal for the 
defendant, and testified that it was Mr. J. E. Welch, a salesman, who 
drove Mr Revnolds and Mr. Gerber from Mr. Probey’s office; that 
Mr. Welch, he thinks, is now in Hartford, Connecticut, and was a 
brother-in-law of the witness. 

The above was substantially all the evidence in the case. 
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104 And, thereupon, after both sides had announced their 
testimony closed, the plaintiffs, by their counsel, separately 

prayed the court to give each of the following instructions to the 
jury: 


Plaintiffs Prayers . 

I. The jury are instructed that regardless of whether the original 
contract for 1913 cars was made by Probey with the Michigan Buggy 
Company or the Michigan Motor Car Company, yet if the jury be- 
lieve that on or about June 27th. 1913, Probey surrendered or de¬ 
livered to the Michigan Buggy Company whatever property or pos¬ 
sessory right he had to the automobiles in suit, and delivered a 
check to the order of the Michigan Buggy Company for the cars 
already then sold by him and not included in this suit, then the 
Michigan Buggy Company was in a position to pass the full title 
and right to possession to the automobiles in suit to the Pennsyl¬ 
vania Sales Corporation. 

II. The jury are instructed that if they believe that the Michigan 
Buggy Company sold the automobiles in suit and the right of pos¬ 
session thereto to the Pennsylvania Sales Corporation at any time 
before August 6, 1913, and further believe that the Pennsylvania 
Sales Corporation sold said cars and the right of possession thereto 
to the plaintiffs herein at any time before said August 6, 1913, and 
that the plaintiffs still held such title and right of possession on 

August 6, 1913, then the plaintiffs are entitled to recover. 
105 III. The jury are instructed that if the Pennsylvania Sales 
Corporation actually paid for the cars in suit to the Michigan 
Buggy Company or the Trustee in Bankruptcy of the Michigan 
Buggy Company, and that the Pennsylvania* Sales Corporation 
sold said automobiles and the right of possession thereto to the 
plaintiffs before August 6, 1913, then the plaintiffs are entitled to 
recover if they still held said title and right to possession at the 
time of the entry of this suit. 

IV. The jury are instructed that there is nothing in the law that 
prevents a corporation from trading under an adopted name other 
than its own, and this would he the same even if the adopted name 
should be that of another distinct corporation who is not objecting 
to such use of its name; and accordingly, if the defendant, Probey, 
accepted benefits from the Michigan Buggy Company trading under 
an adopted name other than its own, he could take no advantage of 
such use of an adopted name in repudiating a contract entered into 
with such corporation without giving up the property then in his 
possession received under said contract. 

V. The jury is instructed that if they believe that Probey made a 
contract with the Michigan Buggy Company in the name of the 
Michigan Motor Car Company, and should also find that the 
Michigan Buggy Company was trading under said name of Michigan 
Motor Car Company and in said contract reserved title to itself in 
the seventeen automobiles now in suit and later validlv transferred 
said title to the Pennsylvania Sales Corporation, who later trans- 
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ferred title to the plaintiffs herein, then the title to said ears passed 
to the plaintiffs and the defendant, Probev, thereafter hold- 

106 ing said cars without any new agreement would hold same 
for the plaintiffs. 

VI. The jury are instructed that if they should find that the 
promissory notes given by Probey and payable to the Michigan 
Buggy Company were not payable to the order of the payee or to 
bearer, then they were not negotiable, and could give no higher 
right to any transferee thereof than was in the original payee, and 
the jury are further instructed that if said notes were accommodation 
notes, as provided under the purported written contract dated 
August 28, 1912, plaintiff’s Exhibit No. 1, then there is no obliga¬ 
tion upon said defendant Prol>ey to pay said notes. 

VII. The jury are instructed that such automobiles as were in 
the possession of T. Oliver Probev shipped to him under and in 
accordance with the contract of August 28, 1912. plaintiffs’ Exhibit 
No. 1, were not subject to any lien in behalf of said Probev for any 
balance which said Probev claimed to be due him, and if the jury 
find by a preponderance of the evidence that title and the right to 
possession to the automobiles in suit had been derived by the plain¬ 
tiffs directly or indirectly from the Michigan Buggy Company and 
was in said plaintiffs at the time of the commencement of this suit 
on August 6, 1912, then the plaintiffs would be entitled to the posses¬ 
sion of said automobiles on said August 6, 1913, irrespective of any 
amount due to Probev by his original consignor. 

VIII. The jury are instructed, as a matter of law, that upon all 
the evidence in the case, they should find a verdict for the plain¬ 
tiffs. 

107 IX. The jury are instructed that if they should find that 
there was no contract of August 28, 1912, between the de¬ 
fendant Probev and the Michigan Buggy Company, and should also 
find that there was no contract of said date between said Probev and 
the Michigan Motor Car Company as a corporation, then the prop¬ 
erty and right to possession of the automobiles in suit shipped under 
the purported contract of August 28, 1912. in evidence, would not 
pass to the defendant, Probev, and he would hold such possession as 
obtained under and bv virtue of such purported contract for the 
real owner of said automobiles. 

X. The jury are instructed that the title to all cars shipped to 
Probev under the contract dated August 28, 1912, plaintiffs’ Ex¬ 
hibit No. 1, was reserved in said contract to the real owner thereof 
and did not pass to Probev, and such title could be later transferred 
by said real owner. 

XI. The jury are instructed that a supposed corporation which 
has never organized, has never elected any officers and has no assets 
cannot be considered as doing business. 

And the court separately refused to grant each and every of said 
instructions prayed for, to each of which separate rulings of the court 
the plaintiffs, through their counsel, in apt time, then and there, 
before the jury retired, duly and separately objected, and to each 
of said separate rulings of the court duly and separately excepted, 
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and prayed the court to note each of said separate exceptions upon 
its minutes; and at the request of said counsel said rulings and re¬ 
ceptions and each of them were duly and separately noted upon the 
minutes of the court. 

108 And next thereupon the court charged the jury as follows- 
fi , , , ' lentlemen of the jury, an amended declaration has been 

hied by consent of counsel in this case, so that it now reads for the 

aUk,m ° / l es tha ‘ were actually found and replevined, and 
he qurtion you have to determine is whether thev were rightfully 
replevied. That is the main question in the case. When the Gerbers 

writ 6 hadffov™ ftnd p o 3session °f these cars und er the replevin 
nnt had thev a right to the possession of those cars? They say 

“ e i v , l,a d because they had bought them with the consent of Probey 

and he had agreed to turn them over to them whenever they asked 

foi them, as well as to pay for those that had been sold; that by 

that agreement they were substituted for the original party to the 

or tb« C R " hlch i? Ver lt was > wh ether it was the Motor Car Company 
or the 1 uggy Company; that by agreement between Gerber, repre- 
m nting tbe Sales Company, and Probey, that new arrangement had 
>een made, and that the matter as lietween Probey and the Kala- 

wW°h Comp , a 5; v ’ haa a11 been settled and digested, and these care 
e tovei ?’ w . ere 1)0 be held thereafter by Probey for the 
> ales Company, and to be turned over whenever they wanted them 

the S plaintiffs^tf 6 r^l dire< M them lj e sent; and that since then 
the plaintiffs, the Gerbers, had succeeded to the righto of the Sales 

care P and’when* ilTaT had a , n £ ht to come down and ask for the 
' h , en the delivery of them was refused, had the right to 
retake them by process of law. 

mi I n ! hai ' , not . 8° ov . er the evidence with you. You will have it in 
mind, and it has been discussed by the counsel. That is their 
province. But if you find that that new arrangement was made in 
accordance with the testimony of Mr. Gerber which he chfims k 
substantiated by various documentary evidence, as well—if you find 

L-e ri.dit XatiT/TtiV" ^ Ve t, been ente , red int0 ’ then the Plaintiffs 
£ght about it, they did have a nght to come down here and 

call for these cars, and Probey does not claim that if that arrantie- 

ment is found to lie true, he had any right to detain them So vou 

ought to go over all this evidence very carefully and make un vrmr 

minds as to what the truth about that question is. Of course ‘ Mr 

Probey says he never entered into any such arrangement^’ that 

at all, that whatever arrangement he had, he had with the Kalamn 

zoo Company, and he has told you what it was. K 

this evidence must be looked at and carefully scrutinized with 

re erence to that question. It has been argued to you on both sides 

ith reference to the human probabilities, how a man would be 

likelv to do tiT ° n t Slde ’ and on the ot her; what Probey would to 
likely to do in such circumstances, and what Gerber, representine 

Tbe^i ,?T y L, W ^ ^ hk eI y to do under such circumstances 

isl qlf“oHac y t°for you *° d ° With that ‘ 

109 If you do not find, by a fair balance of testimony that 
this new arrangement was entered into, then the plaintiffs 
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cannot recover in this case. If you do find that it was entered into, 
then the plaintiffs are entitled to the cars which were taken posses¬ 
sion of under the replevin suits, and are entitled to damages for 
their unlawful detention between the time when demand was made 
for them and the time when possession was secured. 

While it is not necessary to say it, in order to state that the law 
is as I understand it on that question clearly, I will say, because it 
may save you some embarrassment, or save you thinking of some 
things that you do not need to think of, that T hold as a matter of 
law that the plaintiffs cannot recover unless this new arrangement 
was entered into under the facts of this case, because if the plaintiffs 
merely succeed to the rights of the Kalamazoo Company, the manu¬ 
facturers, the selling company, then they would have only the rights 
which that company would have had to come down here and make 
demand, and, inasmuch as that company had this great, amount of 
notes outstanding, although not negotiable notes,,all this evidence of 
indebtedness in their hands, which, under the arrangement, was 
to be surrendered if the ears were returned, they could not come 
down and take the cars away without returning that paper and mak- 
ing a reasonable adjustment with Mr. Probev, and neither could 
the Sales Company nor the Gerl>ers, do it by merely succeeding to 

the rights of the selling company. 

So that if vou find that this new arrangement was entered into, 
and find, consequently, that the plaintiffs had a right to reple\ v tlie 
cars, that thev were wrongfully withheld, then you will find a 
verdict for the plaintiffs, and you will assess the damages which 
the plaintiffs have suffered by the unlawful detention, and in all 
cases of replevin where the plaintiff is entitled to a \erdict, he is 
entitled to at least nominal damages. If there had not been anv 
actual damages from the detention, the law would give him nominal 
damages, which would carry the costs, damages of one cent. Hut 
in this case thev claim to recover for reasonable and necessary ex¬ 
penses incurred in the search, in finding and getting this proper \ 
where it could he taken in possession bv the officer. You heard 
what they said about that when the evidence was introduced, as 
to the items which the court thought could be considered n\ you 
with reference to those damages. I will not go over it more particu¬ 
larly than to sav that thev are those items that were finally selected, 
which vou will have in mind, whatever was necessarily and reason¬ 
ably spent for the use of taxicabs in finding these cars and getting 
them where thev could be replevied; and whatever you find was 
reasonably and necessarily spent in the way of advertising for them, 
or in offering and paying rewards for their recovery, so far as you 
find it is reasonable' and necessary ; and whatever was paad for 
detectives’ services within the same limitations. I trunk those *ere 
theitems that were finally included. . And that will be a .natter for 
vour oood judgment in assessing damages. . . 

110 ' If the plaintiffs have failed to make out a right to have 

these machines at the time that demand was made Jthen the 
defendant is entitled to a verdict, and inasmuch as id;»iagreed that 
the cars cannot be returned, having been disposed of to others, the 
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verdict will have to be, not that the cars should be returned to the 
defendant but that he should recover damages in place of the cars 
and those damages would he the reasonable market value of the car^ 
at the time they were taken away from him, and that must not 
exceed the amount named in the contract under which he held the 

6 a n regate ’ iS m f n f0r the sey enteen cars- 
as t,le c 2 un fu have C0Tn P«ted the prices of these cars, with 
the discounts. So that your verdict, if for the defendant cannot 

exceed that amount as the value of the cars, and mav be whatever 
sum less you find to be the actual market value at that time 

° y? u W1 ?$ fo ; ft ny charge on the subject of interest? 

Mr. Reynolds: No, your Honor. 

The Court: I think that is all, then, I want to sav. 

And thereupon, before the jury retired, counsel for the plaintiffs 
objected to the charge of the Court and praved the court to note 
npon the minutes, separately, each of the following separate excen- 
tions taken by the plaintiffs to said charge: ^ 

First; To that portion of said charge which based the right of 
the plaintiffs to recover entirely on the new arrangement, namely 
the arrangement made with the consent of defendant and with his 

them 1 ” 6114 40 tUrn °' er ttlC <ars to P laintiffs whenever asked for 

nlfto*?ff d ' T °iJ hat P 01 '* 1011 ( 'f charge holding, in effect, that the 
plaintiffs would not have the right to take the cars without first 

R,?„ g p n adjustment of the amount, notes, etc., that Michigan 
Buggy Company might have had to adjust before retaking the 

Third. To that portion of the charge which limited the damages 
for the plaintiffs to the particular items referred to for taxicab hire 

advertising, offering and paying rewards and for detective serv- 
ices. 

Ill . Said exceptions to said charge, and each of them, were 
of the Court** y noted . separately and severally, upon the minutes 


And thereupon the case being given to the jury, their verdict 
was rendered for the defendant in the sum of $6,800, and, after a 
motion for new trial made by the plaintiffs at a time prescribed bv 
the rules of the court had been considered and overruled judgment 
upon the said verdict was rendered against the plaintiffs and the 
surety on their bond, the Title Guaranty & Surety Company ac¬ 
cording to the tenor and effect of said verdict; and appeal from said 
judgment was thereafter duly taken by the plaintiffs and by the 
Title Guaranty & Surety Company. 

Be it further remembered that each of the separate and several 
exceptions taken by counsel for the plaintiffs to the rulings of the 
court during the progress of the trial, and each of the exceptions 
taken by counsel for the plaintiffs to the instructions and charge 
of the court to the jury, as herein set forth, was so taken by counsel 
for the plaintiffs then and there separately and severally before 
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the jury retired to consider of their verdict, and said exceptions 
were then and there separately and severally noted on the minutes 
of the Justice presiding at the trial, and counsel for the plaintiffs 
then and there prayed the court to sign and seal this bill of excep¬ 
tions to have the same force and effect as if said exceptions were 
separately and severally set forth in a separate bill of exceptions, 
and at the request of counsel for the plaintiffs the same is accord¬ 
ingly signed and sealed and made a part of the record of this cause, 
now for then, this 13th day of July, 1915. The several pages of 
evidence leading up to the offer by counsel for plaintiffs of the rec¬ 
ord in Equity case No. 32828 were incorporated herein in inter¬ 
rogatory form at the request of counsel for defendants over the 
objection of counsel for plaintiffs, the difference being three and a 
half typewritten pages and counsel being unable to agree upon the 
construction to be placed upon this testimony by the narrative form 
presented by appellants. 

WENDELL P. STAFFORD, Justice . [seal.] 

[Endorsed:] Law No. 56081. Edward F. Gerber and Cora L. 
Gerl>er, trading as Edw. F. Gerber Company, vs. T. Oliver Probey. 
Bill of Exceptions. April 20-15. M. 61, p. 375. Submitted hy 
pPff- and pl’ffs’ surety. Douglas, Ruffin & Obear, Attorneys at Law, 
Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2862. Edward F. Gerber et al. vs. T. Oliver Probey. Court of 
Appeals, District of Columbia. Filed Aug. 16, 1915. Henry W. 
Hodges, clerk. 
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IN THE 


Court of Appeals, District of Columbia 


October Term, 1915. 


No. 2862. 


EDWARD F. GERBER AND CORA L. GERBER. 
TRADING AS EDW. F. GERBER COMPANY, 
AND TITLE GUARANTY AND SURETY 
COMPANY OF SCRANTON, PA., APPEL¬ 
LANTS, 

vs. 

T. OLIVER PROBEY, APPELLEE. 


BRIEF FOR APPELLEE. 

Statement of Facts. 

For many years, the defendant in the court below was 
in the carriage business with his father in what was for¬ 
merly known as Georgetown, subsequently west Wash- 





ington, in the District of Columbia, and with the advent 
of the automobile, he added an automobile department 
to his business, making a contract in 1912 with the Mich¬ 
igan Buggy Company, by the terms of which he agreed 
to purchase 125 automobiles at a price stipulated in the 
contract, which also contemplated the delivery to the 
Michigan Buggy Company of 125 promissory notes by 
the defendant to represent the amount of the purchase 
price of the automobiles, it being stipulated that as the 
machines were sold, or at certain times, the defendant 
was to remit to the company such sums as might be due 
the company for the automobiles so disposed of, defend¬ 
ant retaining the balance as his gross profit in the trans¬ 
action. 

To avoid confusion, we will designate the appellant as 
plaintiff and the appellee as defendant. 

The defendant executed the 125 notes and delivered 
same to plaintiff and received on account thereof 40 au¬ 
tomobiles, of which number, in June, 1913, he had re¬ 
maining on hand 26 unsold, but none of the 125 notes 
had been delivered to him, although a number of those 
notes ought to have been delivered to him in connection 
with the cars which had been sold and settled for by him. 

In the month of June, 1913, the defendant went to 
Kalamazoo, Michigan, the home of the Michigan Buggy 
Company, and in an interview with Mr. V. L,. Palmer, 
then secretary of the Michigan Buggy Company, it was 
agreed that the company would reimburse the defendant 
for considerable expenditures which defendant had been 
compelled to incur in repairing and rebuilding many of 
the cars which had been received in a defective condition, 
and that the defendant would also be reimbursed for cer¬ 
tain expenditures agreed to have been made by him for 
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advertising purposes, the total amount of these two items 
approximating $1,100. It was further agreed in this 
interview that defendant should retain the 20 cars re¬ 
maining unsold, and that the company should retain 20 
of the notes theretofore delivered to it, as payment in full 
for the cars mentioned; the remaining notes, it being 
agreed, were to be returned to defendant. The company, 
however, failed to make the payment to reimburse de¬ 
fendant for the expenditures referred to and omitted to 
deliver any of the notes agreed to be returned. 

The plaintiff contended that at part of the conference 
in Kalamazoo in June, 1913, between the defendant and 
Palmer, plaintiff was present and defendant agreed with 
Palmer that the 26 cars then held by defendant and un¬ 
sold should be sold to the Pennsylvania Sales Corpora¬ 
tion, and that defendant would deliver them to the Sales 
Corporation when called upon so to do. Further, it was 
contended, the Sales Corporation assigned its rights to 
the said 26 cars to plaintiff, and that after demand for 
the delivery of these cars defendant refused to make the 
delivery, on account of which the action in replevin 
which forms the basis of this suit was initiated. 

Argument. 

After a trial of this case, which consumed the sessions 
of five days of the Court, and much testimony had been 
introduced, the plaintiff submitted eleven special instruc¬ 
tions which the court was asked to grant, but each of 
which the Court refused. It will be seen on an inspec¬ 
tion of these instructions and reference to the Court’s 
general charge, that the law of the case was fully and 
clearly given to the jury in the general charge, and that 
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insofar as the instructions referred to were sound the 
Court’s charge amply covered the situation, in view of 
which no error existed. 

In brief, the Court instructed the jury that under the 
amended declaration, the plaintiff claimed possession of 
seventeen automobiles, which were actually taken under 
the writ of replevin, and the question for the jury to de¬ 
termine was whether these machines were rightfully re- 
plevined; that is to say, whether they had the right to 
possession of the cars when they took them under the 
writ, and the jury were told that if they found from the 
evidence the new arrangement was made as testified to 
by Mr. Gerber, that is, that Probey had agreed to the 
assignment of the unsold automobiles to plaintiff, and 
had agreed to account to plaintiff for same, then the 
plaintiff would have the right to recover. In other words, 
the Court told the jury that it having been established 
that Probey had obtained the automobiles originally as 
set forth in the statement of facts, the plaintiff would 
have no right to the possession of these automobiles un¬ 
less he could establish, by a fair preponderance of the 
evidence, that a new or subsequent arrangement had been 
entered into whereby defendant had agreed, irrespective 
of the delivery of the notes, which he had given for the 
machines, to recognize plaintiff or his assignor as en¬ 
titled to the possession of the machines. 

Plaintiff has suggested that his twenty-seven assign¬ 
ments of error may be appropriately divided into four 
groups, but in his brief he has failed to discuss the al¬ 
leged errors in accordance with the grouping referred to, 
and we therefore assume that he has abandoned all that 
are not treated of under the sub-heads of his argument. 

Taking the sub-heads seriatim, we find first, a sugges- 
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tion that the jury could not find and enforce a lien in 
favor of defendant on the evidence before them of de¬ 
fendant’s claim for the return of his promissory notes 
and for repairs or the rebuilding of the machines, etc. 
The sole question before the jury so far as the plaintiff 
was concerned, was whether the plaintiff, as against the 
defendant, was entitled to such possession of the cars as 
entitled him to recover the same upon a writ of replevin. 
Assuming that the jury found, as testified to by defend¬ 
ant, that the cars were held by him in accordance with 
his agreement with the Michigan Buggy Company, in 
pursuance of the delivery of the notes referred to, and 
that he had never agreed to any change of that arrange¬ 
ment or to recognize any right of the plaintiff to any in¬ 
terest in the machines, then, unquestionably, it was the 
duty of the jury to return a verdict for the defendant, 
and in view of the fact that it was openly asserted the 
machines had been sold, to assess such sum by way of 
compensation to the defendant, as in the wisdom of the 
jury, it deemed proper and adequate to supply the de¬ 
mands of justice. 

In this connection, and especially in view of the fact 
that plaintiff seems to make much of the small amount 
of damages which the jury felt proper to assess against 
the plaintiff, it becomes pertinent to point to the fact 
that the jury had before it the situation of an automo¬ 
bile company having gone into the hands of receivers 
whereby the manufacture of the machines had ceased, 
and such product as existed upon the market had thereby 
become greatly depreciated in value because of the fact 
that the non-continuance of the manufacture of the ma¬ 
chines took the product out of the production of a live 
concern and placed it where difficulty might be expected 








6 

to be experienced in the obtaining of parts to keep the 
machines in proper condition, together with the many 
other elements which necessarily enter into the deprecia¬ 
tion in value of the product of a dead manufacturing se- 
tablishment. 

Second. Unquestionably, if the arrangement was 
such as was testified to by defendant, and the automo¬ 
biles had been in fact paid for by the notes which had 
been delivered to the Michigan Buggy Company, the lat¬ 
ter would have no right to assign any interest in the ma¬ 
chines, which by the delivery of the notes became the 
property of the defendant. 

Third. Refering to the assignment of error 22, which 
is treated of in the third subhead of plaintiffs’ argument, 
it is only necessary to say that the status of the contract 
between the Michigin Buggy Company and defendant, 
having been once established, it is clear no rights could 
have accrued to the plaintiff save by an additional, new 
or supplemental arrangement, and that if any rights were 
asserted by the plaintiff under conditions of that charac¬ 
ter, as they were in this case, the burden was necessarily 
upon the plaintiff to prove the existence of any such new 
or supplemental arrangement. 

Fourth. It is certainly too clear for argument, that 
assuming the automobiles to have been paid for by the 
notes of defendant, neither the Michigan Buggy Com¬ 
pany nor its assignee or assignees, could claim posses¬ 
sion or any interest in the automobiles; certainly no 
claim for the return of same could be seriously advanced 
without the delivery up of the notes taken in considera¬ 
tion therefor, or, in other words, without putting the 
defendant in statu quo. 

Fifth. The fifth subhead of the argument of the 
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plaintiff, with reference to the assignments of error, is 
directed to the exclusion by the Court of the question ’ 
as to what time in July the Pennsylvania Sales Corpora¬ 
tion had bought the last Michigan Buggy Company note. 
The question was objectionable in its form, because it 
was leading, and was asking for information relative to 
an alleged transaction between the plaintiff and the Mich¬ 
igan Buggy Company entirely disassociated with any¬ 
thing of which the defendant was claimed to have any 
knowledge of and referred to an alleged transaction be¬ 
tween the Michigan Buggy Company and the plaintiff 
some time subsequent to the time when the new arrange¬ 
ment or agreement was claimed to have been entered into 
between the Michigan Buggy Company, plaintiff, and 
defendant, which formed the basis of plaintiff’s claim to 
possession of the machines. 

Sixth. It is contended that the entire record as it 
existed at the time of this trial in Equity Cause No. 32,- 
822, in the Supreme Court of the District should have 
been received in evidence. The bill of exceptions (R., 
pp. 60-61) shows that no adequate provision was made 
to present the papers in that case to the attention of this 
court for consideration of the error assigned. It, there¬ 
fore, follows that the assignment of error cannot be in¬ 
sisted upon and must be taken as waived unless this court 
be of opinion that it can and will take judicial notice of 
the contents of the pleadings in that proceeding. Fur¬ 
ther it is pointed out that the attempt to submit the evi¬ 
dence was during cross-examination (begun R., p. 57) 
of the defendant when plaintiff could not introduce any 
affirmative evidence in support of his case. 

As disclosed at (R., pp. 60-61), this assignment of 
error is based solely upon the following which transpired 
during the cross-examination: 
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“Mr. Reynolds. 

Q. You have checked over the number of notes 
that you signed, and have not received back, have 
you not, before now? 

A. No. sir; I have not checked them over. 

Mr. Diggs: He said that he did not receive 
any of them back. He gave 125 notes. 

Mr. Reynolds: I am just testing whether he 
knows where they are. I now offer in evidence 
a record of this court, in case No. 32,828, in 
Equity. 

The Court: Have you not already got from 
the witness all that you care for about that? 

Mr. Reynolds: No; your Honor, we have in 
the record evidence of the answers filed by the 
holders of these notes in answer to the bill in 
equity, where the money is claimed by the Ed¬ 
ward F. Gerber Company, and they admit the 
allegations of that bill. 

Mr. Lambert: I object to that and move to 
strike it out. 

The Court: The jury will take no notice of 
that. That is merely for the court. I think 
that is not admissible. 

Mr. Reynolds: I take an exception, your 
Honor. 

The Court: The exception will be noted.” 

The suit was one brought by Edward F. Gerber Com¬ 
pany and others against T. Oliver Probey and others in 
which the plaintiff claimed the proceeds of such of the 
26 cars as were not involved in the replevin suit. (R., 

p. 61.) 

Thus it will be seen that neither a single one of the al¬ 
leged answers nor the allegations thereof were submitted 
and that the only information vouchsafed was the alle¬ 
gation of counsel that the effect of the statement con- 
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tained in certain answers was to admit certain claims 
made by the plaintiff in the equity suit. 

Clearly this would not deprive Probey of the right to 
the return of his evidence of indebtedness, in the absence 
of which he could have no assurance that he would not 
be subjected to the expense, trouble and inconvenience of 
suits upon the notes to subject him to personal liability. 

Furthermore, it is submitted, that the answer referred 
to of the defendants could not control or define the legal 
rights of the respective parties, even were the facts con¬ 
tained in those answers pertinent to the issue; they could 
not be proved under the rules of evidence by written 
statements submitted in another cause purporting to be 
made ex parte and without cross-examination. 

Seventh. The court below did not err in admitting 
the testimony of the witness, Max Robinson, one of the 
two witnesses who testified as to the reputation of Ed¬ 
ward F. Gerber for truth and veracity (Assignment 
VIII). 

Plaintiff s brief does not attempt to cite any authori¬ 
ties exactly in point on this question. The only case 
cited by plaintiff (Douglass vs. Tousey, 2 Wend., 354) 
is on an entirely different proposition, namely, whether 
or not one who goes to a community for the especial pur¬ 
pose of obtaining evidence of reputation of a member 
thereof may testify as to reputation. The Court natur¬ 
ally holds that he cannot, but puts it on the ground which 
clearly distinguishes it from the instant case, as is shown 
even in the excerpt cited by'plaintiff. One of the text 
book quotations is Wigmore on Evidence, Secs. 691-A92. 
One sentence quoted here is: 

“The admissible reputation is that which is 










built up in the neighborhood of a man’s domicile 
or in a circle where his livelihood is followed, and 
is of slow formation.” (Italics ours.) 

We maintain that this supports the admission of this 
testimony and is therefore an authority for the defend¬ 
ant. 

Defendant maintains first, that reputation in any com¬ 
munity which is familiar and conversant with the party 
in question may be offered in evidence, and, further, that 
there is no absolute rule of limitation, but that the cir¬ 
cumstances of each case must govern, the judge exercis¬ 
ing a large discretion. Chamberlayne on Evidence, Sec. 
3318, p. 4578: 

“The really logical place to consider in making 
proof of a person’s reputation is the one where he 
is best known. * * * No fixed rule can be 

stated in regard to the time which a person must 
spend in a community in order that evidence of 
his reputation there may be given.” 

At page 575, the same text-book states: 

“It is the means and extent of the knowledge 
of the witness, irrespective of residence which is 
logically controlling.” 

In State vs. Henderson, 29 W. Va., 147, 168, there 
was an indictment for forgery. The State offered evi¬ 
dence of bad reputation of the defendant at town (Buck- 
hannon) six or seven miles away, where defendant (Hen¬ 
derson) frequently went and transacted business. The 
witness stated that he was not well acquainted with Hen¬ 
derson’s reputation in his home town. The Court said: 
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“Dr. Newlon showed that John D. Henderson 
had a reputation for honesty in Buckhannon; and 
it was competent for him to tell the Jury what it 
was. It would be a very narrow view of the sub¬ 
ject to say that a man had no reputation for hon¬ 
esty except in the immediate vicinity of his resi¬ 
dence. He might not have much dealing with his 
immediate neighbors but might do all his dealing 
a dozen miles away. Many merchants in cities 
spend only the night and Sundays at their homes, 
which are many miles away from their places of 
business, and they are not as well known as to 
their honesty where they reside as where they do 
business. It would be absurd to say that no in¬ 
quiry could be made about their reputation except 
in the immediate vicinity of their homes. The 
best evidence of a man s reputation is the opinion 
of him expressed by the community who know 
him best.” 

In State vs. Cushing, 14 Wash., 27, 535, the Court 
said: 


We think that the Court erred in refusing to 
permit the witness Brill to testify to the reputa¬ 
tion for truth and veracity of W. J. Newman, a 
witness for the defendant, whose reputation the 
State had attacked. If, in the course of business, 
or otherwise, Newman had acquired a reputation 
for truth and veracity in the city of Spokane, it 
was competent to be given in evidence, although 
his place of residence may have been distant there¬ 
from some five or six miles, as shown.” 

There are numberless cases holding that reputation at 
a prior residence may be offered in evidence. We cite 
one as an example. 




In Snow vs. Grace, 29 Ark., 131, 141, testimony of 
bad character in another town seven years prior, was ad¬ 
mitted in evidence. Nevertheless, the judgment was af¬ 
firmed, the Court saying: 

% 

“Doubtless there are cases in which the testi¬ 
mony would be too remote as to time, and the 
Court, in its discretion, might exclude it, as in the 
case cited from 23 Howard. Its exclusion in that 
case rested in the sound discretion of the Court— 
so held. So likewise, is its admission in the same 
discretion of the Court, when the remoteness is 
the only objection to it, and unless the circum¬ 
stances of the case show a gross abuse of this dis¬ 
cretion we should not set aside the verdict, es¬ 
pecially where no evidence of surprise is shown, 
and surprise, being no part of the ground for a 
new trial.” 

Teese vs. Huntingdon, 23 Howard, 2. 

In Keener vs. State, 18 Ga., 194, the Court lays down 
the proposition that a man may-have two distinct repu¬ 
tations, one on the street, in his ordinary life, and one in 
a certain brothel. 

The question whether or not a witness is qualified to 
testify to reputation is one of those preliminary questions 
of fact that are decided by the judge and in regard to 
which the judge exercises a very large discretion. The 
ruling of the lower court on such a question will not be 
reversible error, unless there is the clearest abuse of dis¬ 
cretion. This rule has been clearly laid down in this 
Court in regard to other preliminary questions of fact. 
In Lansburgh vs. Wimsatt, 7 App. D. C., 271, 274, a 
lumber expert of Washington, D. C., was not allowed 
to testify as to reasonableness of charges for lumber in 
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\ irginia. Nevertheless, the judgment of the lower court 
was affirmed, the court saying: 

“It is a well settled principle, that whenever a 
witness is called as an expert, the question, wheth¬ 
er he has the requisite qualifications to enable him 
to testify is a preliminary one for the court, or 
the decision of such preliminary question is gen¬ 
erally conclusive, unless it be made clearly to ap¬ 
pear that the opinion of the court below was 
founded in error of law or fact.” 

Raub vs. Carpenter, 17 App. D .C., 505, is to the same 
point. 

In Hamilton vs. United States, 26 D. C. Appeals, 282, 
391, the Court refused to permit a witness to testify as 
an expert physician. Nevertheless, judgment of guilty 
was affirmed, the Court saying: 

“The question as to how much knowledge a 
witness must possess of a certain science or art in 
order that his opinion shall be competent evidence 
‘is a matter which, in the nature of things, must 
be left largely to the discretion of the trial court, 
and its ruling thereon will not be disturbed unless 
clearly erroneous/ ” 

In William vs. U. S., 3 D. C. App., 335, 339, a very 
young child was allowed to testify. Nevertheless, judg¬ 
ment was affirmed, the Court saying: 

“It seems to us that only a grave abuse of dis¬ 
cretion would warrant our interference with the 
action of the trial judge in such a case.” 

In regard to this discretion, Jones on Evidence, 2d 
Edition, paragraph 859, page 1098, states: 

“Since the reputation of a witness is usually 
the result of a course of life or conduct extending 
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through a considerable time, the range of inquiry 
. must, to some extent, rest in the discretion of the 
judge.” (Italics author’s.) 

In Dollner vs. Lentz, 84 N. Y., 669, the Court while 
considering the reputation of a witness at another time 
said: 

“The trial judge may control the range of the 
inquiry, and it would be for the jury to deter¬ 
mine, upon all the circumstances, as to the weight 
of the evidence.” 

In Lake Lighting Company vs. Lewis, 29 Indiana App., 
164, 173, the Court, where the same question is under 
consideration, says: 

“Taking into consideration the discretion lodged 
in the trial court in the admission or rejection of 
such evidence * * * we think that under the 

authorities, we should not be warranted in inter¬ 
fering with the action of the trial court.” 

In Cline vs. State, 51 Ark., 140, 145, evidence of repu¬ 
tation, where witness lived 25 or 30 years before was ex¬ 
cluded, the upper Court saying: 

“But the exclusion or admission of testimony 
in such cases rests in the discretion of the Court, 
and where the remoteness is the only objection, 
and the circumstances of the case show no abuse 
of judicial discretion, the rule is to allow the ver¬ 
dict to stand.” 

The non-prejudicial nature of the admission of reputa¬ 
tion testimony where a witness is not qualified, leaving 
to the Jury the decision as to the weight of such testi¬ 
mony cannot be better shown than by the fact that sev¬ 
eral courts do not require any preliminary qualifying ex¬ 
amination, but merely allow cross-examination to bring 
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out the witness' knowledge as to the party’s reputation. 
Bates vs. Barber, 4 Cush. (Mass.), 107; Wetherbee vs. 

orris, 103 Mass., 565, 567, and Powers vs. Presgroves 
38 Miss., 227, 241. 

At page 28 of plaintiff’s brief, passing reference is 
made to the witness Robinson’s inability to name many 
individuals with whom he had conversed about Gerber’s 
reputation, notwithstanding the fact that witness Robin¬ 
son stated that he thought he knew Gerber’s reputation in 
that respect among a large number of people. On this 
point Cunningham vs. Underwood, 116 Fed., 803, 811, 
is exactly in point. Here a witness as to reputation was 
excluded. In the upper court the judgment was re¬ 
versed, the Court saying: 

“It must follow, therefore, that it is not neces¬ 
sary that a character witness shall be able to say 
that he knows what a majority, or any other par¬ 
ticular number of the persons conversant with the 
person inquired about say about him. If the wit¬ 
ness has heard enough to enable him to say that 
he thinks he knows the prevailing opinion enter¬ 
tained of him by his acquaintances, he is com¬ 
petent to speak, subject to cross-examination as 
to sources, extent and correctness of his informa- 
Gi fford vs. People, 148 Ill., 173, 35 N. E., 

la ± * Greenl Ev > Sec * 4 ^1; State vs. Turner, 
36 S. C., 534, 15 S. E., 602; 5 Am. & Eng. Enc 

Caw 880; Robinson vs. State, 16 Fla., 835; Ford 
vs. Ford, 7 Humph., 92; Pickens vs. State. 61 

Miss 563; State vs. Reed, 41 La. Ann., 581, 7 
South., 132.” ’ 

Respectfully submitted, 

Wii/ton J. Lambert, 

Charles F. Diggs, 

Attorneys for Appellee. 
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